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The following table shows the page at which each monthly issue of the Journal begins 
and ends. 


279-362 | September ......... 583-666 
February.......... 67-136 | June............ 363-442 | October ............ 667-742 
SES 137-204 | July............. 443-514 | November ......... 743-820 
Ea 205-278 | August.......... 515-582 | December .......... 821-898 


EXxpLaNnaTory Note. The following index and digest will be found to contain only 
the legal items which have appeared in the BANKING Law JouRNAL during 1915. Finan- 
cial and other items will be found in the Banking and Financial Index on page xxvi. 

The entire arrangement of the Legal Index, including the section numbering fol- 
lows the plan of the recently published ‘‘ Banking Law Journal Digest,’’ which includes 
all the legal decisions appearing in the BANKING LAW JouRNAL from January, 1900, to 
June, 1912, inclusive. This plan was also followed in the Supplement to the Banking 
Law Journal Digest, which includes all the legal decisions appearing in the BANKING 
Law Journat from July, 1912, to December, 1914, inclusive. The following digest for the 
year 1915, therefore, brings the original Digest and the Supplement down to the date 
of January 1, 1916. 

The fact that the same plan has been followed in the original Digest, the Supplement 
and the present annual digest makes it possible to turn readily from a section number of 
one to the same section number of the others and thus find all of the decisions covering 


the same point. 


ACCEPTANCE. 


§2. Where agent draws on principal 
acceptance unnecessary. 


A bill, drawn by an authorized agent 
upon his principal, requires no acceptance. 
Wetauga County Bank v. McQueen, 
ae 170 S. W. Rep., 1025. 32 B. L. J. 


§7. General acceptance. 


Where a draft, directed to a drawee at 
a certain city, is accepted payable at a 
particular place in that city, the accep- 
tance is general and does not discharge the 
drawer. Troy City Bank v. Lauman, 19 
N. Y. 477. 32 B. L. J. 596. 


§8. Qualified acceptance. 


Where a bill of exchange addressed to a 
corporation at Cobourg, Canada, was ac- 
cepted by the drawee ‘‘ payable at the 
Bank of Upper Canada, Port Hope,” 
a place about ten miles distant from Co- 
bourg, the acceptance was qualified and 
discharged the drawer from liability. 
Niagara District Bank v. Fairman, etc. 
Mfg. Co., 31 Barb, (N. Y.) 403. 32 
B. J. L. 596. 

§18. Acceptance of bills in a set. 

The acceptance of a bill drawn in a set 

may be written on any part, but must be 


written on one part only. Neg. inst. L., 
313 of N. Y. Act. 32 B.L. J. 80. 


ACCEPTANCE (Continued). 


If one of the parts has been accepted the 
payment of an unaccepted part does not 
discharge the acceptor. Hazzard v. Shel- 
don, 15 Ala. 62. 32 B. L. J. 80. 


§14. Acceptance for honor. 


Where a bill of exchange has been pro- 
tested for non-acceptance any person not 
a party may, with the consent of the holder, 
accept the bill supra protest for honor. 
The acceptance may be for part or all of 
the sum for which the bill is drawn, and 
there may be several acceptances for the 
honor of different parties. The acceptance 
must be in writing and signed, and must 
indicate that it is an acceptance for honor. 
If it does not state for whose honor it is 
made, it is deemed to be for the honor of 
the drawer. The acceptor for honor is 
liable to the holder and to all parties 
subsequent to the one for whose honor he 
accepted. He is not liable on his accep- 
tance until the bill has been presented and 
protested for non-payment and notice of 
dishonor given to him. The bill must be 
promptly presented for payment to the 
acceptor for honor, uniess the delay in 
making presentment is excused under the 
statute. If the bill is dishonored by the 
acceptor for honor, it must be protested 
for non-payment. Sec. 280-289, Neg. Inst. 
L., 32 B. L. J. 11. 
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ACCEPTANCE (Continued.) 


_ An acceptor for the honor of an indorser 
is entitled, on payment, to recover from 
the indorser though he accepted at the 
drawee’s request, it appearing that the 
indorser was not damaged by this indirect 
method of procedure. Konig v. Bayard, 
1 Peters (U. S.) 250, 32 B. L. J. 15. 


ACCOMMODATION PAPER. 


See Notice of Dishonor, §323. 


§18. Accommodation paper of married 
women. 


Under the New Jersey statute a note 
made in New Jersey by a married woman 
for the accommedation of her husband is 
void, even in the hands of an indorsee for 
value who received it in the state of New 
York and even though the note is payable 
in New York in which state the law au- 
thorizes a married woman to bind herself 
by such a contract. Thompson v. Taylor, 
Ag J. L. 107, 46 Atl. 567. 32 B. L. J. 

A husband and wife jointly signed a 
note for the accommodation of the payee, 
which note was subsequently renewed 
several times. At the time of signing the 
original note and at the time of each re- 
newal, the payee paid the wife the sum 
of $80.00. It was held that under the 
New Jersey statute the wife was liable on 
the note. Vliet v. Eastburn, 64 N. J. L. 
= 46 Atl. Rep. 735, 1061. 32 B. L. J. 
MMA married woman signed a note payable 
to her husband’s order to be used in pay- 
ment for a boat purchased by the husband. 
The note was subsequently transferred to 
the plaintiff who had notice of the circum- 
stances under which she signed. It was 
held he could not recover in an action 
against her. Bishop v. Bourgeois, 58 

. J. Eq. 417, 43 Atl. Rep. 655. 32 B. 
L. J. 802. 

A wife as co-maker signed a note pay- 
able to her husband’s order for his accom- 
modation which he had discounted at a 
bank, receiving therefore a check payable 
to the wife’s order. The bank aed notice 
that the note was signed for discount but 
did not know that the proceeds were to be 
used for the husband’s benefit. It was 
held that the bank was entitled to recover 
in an action against the wife under the 
New Jersey statute. Hackettstown Nat. 
Bank v. Ming., 52 N.J. Eq. 156, 27 Atl. 
Rep. 920. 32 B. L. J. 801. 

§20. Liability to parties other than the 
one accommodated. 

A bank director gave his note to the 
bank without consideration to cover the 
interest due on a worthless corporation 
note held by the bank, the object being to 


enable the bank to pass an approaching 
examination and it being understood that 
the note should be returned to the director. 
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later. The management of the bank there- 
after changed and in an action on the note 
it was held that the director was liable. 
Skagit State Bank v. Moody, Wash., 150 
Pac. Rep. 425. 32 B. L. J. 685. 

An accommodation maker of a note is 
liable to a holder in due course, although 
the latter had notice of the circumstances 
under which the note was signed. Wilbour 
v. Hawkins, R. I., 94 Atl. Rep. 856; White 
v. Savage, Ore., 87 Pac. Rep. 1040. 32 
B. L. J. 728. 

The accommodation maker of a note 
cannot set up the defense of want of con- 
sideration against one who acquired the 
instrument in, good faith, and for value, 
though after maturity. Mersick v. Alder- 
<a 60 Atl. Rep. 109. 32 B. L. 

Where the maker of a note containing 
a waiver of demand and notice, gives a 
renewal note, the holder retaining the orig- 
inal note, an accommodation indorser on 
the origina! note is not thereby discharged 
of liability. Night and Day Bank v. 
Rosenbaum, Mo., 177 S. W. Rep. 693. 
32 B. L. J. 726. 

The accommodation maker of a note is 
liable to a holder in due course, although 
the principal maker is not liable because 
of the fact that he is a minor. Hodgins 
v. Northwestern Finance Co., 
Pac. Rep. 717. 32 B. L. J. 550. 


§22. Effect of extension of time on ac- 
commodation maker. 


The accommodation maker is not dis- 
charged by an agreement between the 
payee and the principal maker, extending 
the time of payment, though made without 
the assent of the accommodation maker. 
First State Bank v. Williams, Ky., 175 
S. W. Rep. 10. 32 B.L. J. 541. 

One who signs as accommodation maker, 
is not discharged from liability by an 
extension of time granted to the payee 
without the accommodation maker’s con- 
sent. Union Trust Company v. McGinty, 
Mass., 98 N. E. Rep. 679. First State 
Bank v. Williams, Ky., 175 S. W. Rep. 10. 
32 B. L. J. 727-728. 


§23. Effect of surrender of collateral. 


The accommodation indorser of a note, 
for the payment of which the payee holds 
security, is discharged by the application 
to other purposes, without his knowledge, 
of the proceeds of the security. Price 
County Bank v. McKenzie, 91 Wis. 658. 
32 B. L. J. 730. 

Where accommodation indorsers of a 
note with knowledge of the surrender of 
collateral by the payee take up the note 
and give their note in place of it, they are 
liable thereon. German National Bank, 
v. Barber, Wis., 149 N. W. Rep. 767. 
32 B. L. J. 160. 


ACCORD AND SATISFACTION. 


§27. Check “in full” as settlement. 


Where there is a dispute as to the amount 
of a debt, the acceptance of a check for 
less than the amount claimed, marked 
“in full,’’ extinguishes the debt. Ryan 
v. Progressive Retailer Publishing Co., 
Ga., 84 S. E. Rep. 834. 32 B. L. J. 380. 

Where there is a dispute between the 
parties as to the amount of a debt, the 
acceptance of a check for less than the 
amount claimed “in full settlement” 
sayy the creditor from recovering the 

alance claimed. Fuller v. Kemp, 138 
N. Y. 231, 30 N. E. Rep. 1034. 32 B. 
L. J. 189. 

Receiving a check for less than the 
amount due, though marked “‘ in full,’’ does 
not discharge the debt, where there is no 
dispute between the parties as to the 
amount due. Greenberg v. Eisenberg, 154 
N. Y. Supp. 119, 32 B. L. J. 757; Tucker 
v. Marvin, 2 Pa. Dist. Ct. Rep. 497. 32 
B. L. J. 189. 


AGENTS 


§28. Agents’ authority to indorse. 


Authority on the part of an agent to 
indorse checks payable to his principal 
may be implied from acts of the principal. 
Exchange Bank v. Thrower, 116 Ga. 435, 
45 S. E. Rep. 316; Jackson Paper Mfg. Co. 
v. Commercial Nat. Bank, 199 Ill. 151, 
65 N. E. Rep. 136; Best v. Krey, 83 Minn. 
32, 85 N. W. Rep. 822. 32 B. L. J. 42. 


§30. Payment of agent’s debt with princi- 
pal’s money. 

One who receives a check signed by a 
corporation in payment of a debt of an 
officer of the corporation can not be com- 
pelled to refund unless he was put on notice 
that the transaction was not for the bene- 
fit of the corporation. Reynolds v. Gerdel- 
eS - 170 S. W. Rep. 1153. 32 B. 


Draft drawn on principal by agent. 


An agent who draws a draft on his 
principal in his own name without words 
indicating his agency, is personally liable 
upon nonacceptance. Merchants & Far- 
mers’ National Bank of Mount Vernon v. 
ae 173 S. W. Rep. 606. 32 B. 


ALTERED PAPER. 


§32. Change as to interest. 


The material alteration of a note, so as 
to require the na pe of interest, renders 
it void in the hands of the original payee. 
Peevey v. Buchanan, Tenn., 173 S. W. 
Rep. 447. 32 B.L. J. 236. 


§40. Rights and Liabilities of bank paying 
altered check. 


Where a check is wrongfully altered b 
striking out the name of the drawee ban 
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‘ALTERED PAPER (Continued.) 
and inserting the name of another bank, 
the latter bank is liable to the drawer if it 
ewe the check out of the drawer’s deposit. 

orris v. Beaumont, Nat. Bank, 37 Tex. 
a ee 97, 83 S. W. Rep. 36. 32 B. L. 


Where a bank pays raised checks, it 
may recover the amount by which the 
checks were raised from the party to whom 
they were paid. McClendon v. Bank of 
Advance, Mo., 174 S. W. Rep. 203. 32 
B. L. J. 299. 


§41. Rights of holder in due course. 


The holder in due course of an altered 
note may recover thereon according to its 
original tenor. Broadway Nationa! Bank 
v. Heffernan, Mass., 107'N. E. Rep. 921. 
32 B. L. J. 247. 


ANTEDATED AND POSTDATED 
INSTRUMENTS. 


See Certified Checks. 
Deposits, § 179. 


§46. Payment. 


Where a postdated check is drawn 
against insufficient funds, the president 
of the drawee bank has no authority to 
bind the bank by a written promise to 

ay the check at maturity and the bank 
is not liable on such promise. Swenson 
Bros. Co. v. Commercial State Bank of 
Coleridge, Neb., 154 N. W. Rep. 234, 32 
B. L. J. 853. 

A drawee bank entered a postdated check 
to the credit of the holder and promised to 
pay it when due. On the morning of the 
check’s maturity the drawer’s deposit was 
sufficient to pay the check, but the bank 

ermitted the drawer to withdraw his 
unds and the check remained unpaid. 
It was held that the bank was liable to 
the owner of the check. Second National 
Bank v. Averell, 2 App. D. C. 470. 32 
B. L. J. 323. 


ATTORNEY ’S FEES. 
See Blank Spaces, §78. 


BANKING. 
What constitutes a “ bank.” 


When full banking powers are conferred 
on a trust company it becomes a “ bank” 
within the meaning of the Delaware 
statute, making al! corporations, except 
banks, subject to the attachment laws. 
Sterling v. Tantum, Del., 94 Atl. Rep. 
176. 32 B.L. J. 457. 


Power to incorporate a bank. 


Under the Constitution, Congress has 
power to incorporate a bank. McCulloch 
v. Maryland, 4 Wheat, (U. S.) 316. 32 B. 
L, J. 217. 


§63. Right to engage in banking business. 
Under the law of Illinois the auditor is 
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justified in withholding a certificate au- 
thorizing a bank to commence business 
where it appears that the applicants 
intend to open their bank in a village 
which is about to be annexed to a city, 
their object being to move the bank else- 
where in the city after the annexation and 
transact business on a smaller capital 
than is required by law in cities. People 
ex rel. Schweder v. Brady, IIll., 108 N. E. 
Rep. 1009. 32 B. L. J. 625. 


BANKRUPTCY. 


§60. Priorities between different parties. 


No priorty in the assets of an insolvent 
national bank can be given by state 
legislation. Davis v. Elmira Sav. Bank, 
161 U. S. 275. 32 B. L. J. 267. 

Distribution of the assets of an insolvent 
national bank is governed by the national 
banking act, which makes no distinction 
between different classes of deposits. 
First Nat. Bank v. Colby, 21 Wall (U. S.) 
609. 32 B.L. J. 267. 

A city, having funds on deposit, is not 
entitled to a preference upon the insolvency 
of the bank. Jn re Northern Bank, N. Y. 
106 N. E. Rep. 75:1. 32 B. L. J. 38 

In Georgia a chattel mortgage, executed 
more than four months prior to the bank- 
ruptcy of the mortgagor, at a time when 
both parties believed the mortgagor to 


be solvent, upon an understanding that 
the mortgagor should buy no more goods 
on credit, is not invalid because not re- 
corded until shortly before the mortgagor’s 
bankruptcy; but such a mortgage will not 
be given priority over debts created by the 


bankrupt before it was recorded. In re 
yicein, 224 Fed. Rep. 128. 32 B. L. J. 


A special deposit in a bank, to be paid 
pro rata to the depositor’s creditors, made 
a few days before the institution of bank- 
ruptcy proceedings against the depositor 
is void as against the trustee in bank- 
truptcy. Gillv. Farmers’ & Manufacturers 
Bank, Mo., 176 S. W. Rep. 1111, 32 B. 
L. J. 548. 


§61. Set off. 
See Deposits §179. 


Where one, whose notes were discounted 
by a bank, signed an agreement containing 
a list of his assets and liabilities and pro- 
viding that, if such statement proved false 
in any respect or in case of his insolvency 
the notes should immediately become due, 
the bank might declare the notes due and 
set off the maker’s deposit against them, 
even though it did not discover the maker’s 
insolvency until after his death. Paoli v. 
East River National Bank, 155, N. Y. 
Supp. 245. 32 B. L. J. 852. 

Where a petition in bankruptcy has been 
filed by or against a depositor or where he 


BANKRUPTCY (Continued). 

has made an assignment, a bank may set 
off his deposit against his unmatured note 
held by the bank. Hayden v. Citizens’ 
National Bank, Md., 87 Atl. Rep. 672; 
Kentucky Flour Co. v. Bank, 90 Ky. 
225, 13 S. W. Rep. 910; Nashville Trust 
Co. v. Bank, 91Tenn. 336, 18 S. W. Rep. 
822. 32 B. L. J. 293. 

On the insolvency of a bank, the indorser 
of unmatured notes, held by the bank, 
may set-off his deposit in the *: against 
his liability as indorser. Curtis v. David- 
son, 150 N. Y. Supp. 305. 32 B. L. J. 39. 

In an action by the receiver of an in- 
solvent bank, against the indorser of 
notes held by the bank, the indorser may 
set off his deposit in the bank against his 
liability as indorser even though the 
makers of the notes be solvent. Curtis v. 
Davidson, N. Y., 109 N. E. Rep. 481. 32 
B. L. J. 689. 


The indorser of a note is entitled, upon 
the insolvency of the bank by which it is 
held, to set off his deposit in the bank 
against his liability on the note. Wil- 
liams v. Frank Levy, Inc., 152 N. Y. Supp. 
454. 32 B. L. J. 295. 

A bank may set off a deposit against the 
depositor’s demand notes held by it upon 
the depositor’s insolvency. Steinhardt v. 
National Park Bank, 120 N. Y. App. Div. 
255. 32 B. L. J. 294. 

In Missouri, South Carolina, Illinois, 
Wisconsin, and Michigan a bank may not 
set off a deposit against the depositor’s 
unmatured note, even upon the depositor’s 
insolvency. 32 B. L 93. 


§64. Deposit withdrawn when bank in- 
solvent. 


When a bank pays a check, drawn by 
one of its depositors, at a time when it is 
insolvent, and a receiver is subsequently 
appointed, the receiver may recover the 
payment only in a case where it appears 
that the payment was made with the intent 
of creating a preference in favor of the 

arty paid over the other creditors of the 
wet McDonald v. Chemical Nat. Bank, 
174 U. S. 610; Dutcher v. Importers & 
Traders’ Nat. Bank, 59 N. Y. 5; Stone v. 
Jennison, 111 Mich. 592, 70 N. W. Rep. 
149; Wilson v. Baker Clothing Co., Idaho, 
137 Pac. Rep. 896; McGregor v. Battle, 
128 Ga. 577, 58 S. E. Rep. 28. 32 B.L. J. 


477-480. 
BILLS IN A SET. 
Bills in a set. 

Where a bill is drawn in a set, all of the 
parts constitute one bill. Neg. Inst. L, 
Sec. 310 of the N. Y. Act. 32 B. L. J. 78. 

Where the holder of a bill drawn in a set 
declares on one part, it is not necessary 
for him to produce the other parts. Haz- 
zard v. Shelton, 15 Ala. 62; Downes & Co., 
v. Church, 13 Peters (U. S.) 205. 32 
B. L. J. 78. 
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Where parts of a set are negotiated to 
different holders in due course, the holder 
whose title accrues first is the true owner as 
between such holders. Neg. Inst. L, Sec. 
311 of the N. Y. Act. 32 B.L. J. 79. 
Where the holder of a set indorses parts 
thereof to different persons, he is liable on 
each part. Neg. Inst. L, Sec. 312 of the 
‘N. Y. Act. 32 B. L. J. 80. 


BILLS OF LADING. 


§74. Rights of bank discounting bill of 
lading as against creditor of shipper. 


The defendant bank agreed with one 
Rigney to finance his shipments of lumber, 
by crediting to the account of the plaintiffs, 
the vendors of the lumber, the amount due 
them from Rigney, upon receiving from 
Rigney the indorsed invoice and bill of 
lading covering the shipment. In certain 
cases the bank was unable to collect from 
the consignees of the lumber. It was held 
that the bank could not recoup its loss by 
charging back to the plaintiffs the amount 
theretofore credited to their account. 
People’s State Bank v. Davis, Tex., 178 
S. W. Rep. 671. 32 B. L. J. 677. 


§76. Liability of bank where shipment not 
according to contract. 


Where a bank discounts a draft attached 
to a bill of lading, it is not responsible to 
the consignee for alleged defects in the 
shipment. Tapee v. Varley-Wolter Co., 
Kans., 171 S. W. Rep. 19. 32 B. L. J. 89. 


BLANK SPACES. 


§78. Implied authority to fillin blank spaces. 


The maker of notes, containing attorney 
fee clauses. delivered them to the payee, 
without filling in the amount of attorney’s 
fees, stating that he did not know what the 
court expenses would be. It was held that 
the payee was justified in filling in reason- 
able amounts and that he could recover on 
the notes as filledin. Kramer v. Schnitzer, 
Ill., 109 N. E. Rep. 695. 32 B. L. J. 837. 

The delivery of an accommodation note, 
blank as to j hw due date and name of 
payee, impliedly authorizes the recipient 
to fill in the blanks and negotiate. The 
fact that the blanks are filled in the pres- 
ence of one to whom it is negotiated for 
value does not, put him upon inquiry and 
he is entitled to recover thereon against 
the accommodation maker and indorser. 
Business Men’s League v. Sragow, 153 N. 
Y. Supp. 231. 32 B. L. J. 762. 


§79. Rights of bona fide holder of instru- 
ment where blank spaces filled 
without authority. 

Where a note is signed in blank by the 
maker, and the person to whom it is de- 
livered fills in the blanks and negotiates 
the note contrary to the agreement be- 
tween himself and the maker, the indorser 
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may recover in an action against the maker, 
provided he did not have actual notice of 
the facts and that his taking the instrument 
did not amount to bad faith. Cole v. 
rae 153 N. Y. Supp. 200. 32 B. L. 


BONDS 


See Certificates of Deposit, §89. 
§83. Rights of parties. 


A surety company is liable on a cashier's 
bond, although examinations of his ac- 
counts were not made in accordance with 
the original application, where the bond 
was renewed upon an application which 
set forth the manner in which examinations 
had been made. U. S. Fidelity & Guaranty 
Co. v. Boley Bank & Trust Co., Okla., 
144 Pac. Rep. 615. 32 B. L. J. 105. 


Agreement to repurchase bonds. 


The defendant sold bonds to the plain- 
tiff, agreeing to repurchase them on certain 
dates, the plaintiff having the right to sell 
the bonds in the meantime. The plaintiff 
pledged the bonds with a trust company, 
which accepted the bonds subject to the 
agreement. At the time for repurchase, 
the trust company delivered the bonds to 
the plaintiff to be tendered to the defen- 
dant. It was held that the pledge transac- 
tion did not prevent the plaintiff from 
recovering the agreed price of the bonds. 
Brooklyn Bank v. Borough Bank, 152 N. 
Y. Supp. 338. 32 B. L. J. 310. 


CERTIFICATES OF DEPOSIT. 


§89. Requirement of bond of indemnity. 


Whether the owner of a lost certificate 
of deposit, payable to order and unindorsed 
is entitled to recovery from the bank with- 
out giving indemnity is a matter which 
rests in the discretion of the court. Ger- 
man Nationa! Bank v. Moore, Ark., 173 
S. W. Rep. 401. 32 B. L. J. 227. 


CERTIFIED CHECKS. 


See Payment, §372 
Presentment for Payment§391, 404. 
Stopping Payment §46°. 


§99. Effect of Certification. 


A certified check is in effect a certificate 
of deposit. Wright v. McCarty,92 Ill App. 
120. 32 B. L. J. 152. 

Where the holder of a check has it 
certified, he releases the drawer and in- 
dorsers. First Nat. Bank v. Currie, 147 
ae 72, 110 N. W. Rep. 499. 32 B. L. 


Where the drawer of a check has it 
certified before delivery, even though he 
acts at the payee’s request, the drawer 
remains liable on the check. Randolph 
Nat. Bank v. Hornblower, 160 Mass. 401. 
32 B. L. J. 223. 


— 


CERTIFIED CHECKS (Continued.) 


As against the bank the demand of the 
holder of a certified check is sufficient if 
it is made within the period limited by the 
statute of limitations, which is usuall 
six years. Farmers’ & Merchants’ Ban 
v. Butchers’ & Drovers’ Bank, 16 N. Y. 125. 
324B. L. J. 804. 


§100. Form of certification. 
See Checks, §114. 


_ In certifying a check a bank may make 
it payable on any condition that it pleases. 
When a check is certified ‘‘ good when 
properly indorsed,” it means that the 
check will be paid to any one who holds 
it by proper indorsement. Security State 
Bank v. State Bank of Brantford, N. D., 
154 N. W. Rep. 282. 32 B. L. J. 856. 


Certification of postdated checks. 


When a postdated check is certified 
before maturity, it carries notice to all 
that the certification is beyond the officer’s 
authority. Clarke National Bank v. Bank 
of Albian, 52 Barb. (N. Y.) 592. 32 B. 
L. J. 855. 


§103. Certification by mistake. 


Where a bank certifies a check against 
insufficient funds by mistake, it may cancel 
the certification before the check is passed 
to a bona fide purchaser, unless the holder 
has parted with value in reliance on the 
certification. Dillaway v. Northwestern 
Nat. Bank, 82 Ill. App. 71; Irving Bank v. 
Wetherald, 36 N. Y. 335. 32 B. L. J. 152. 


§104. Over certification. 


A bank which knowingly certifies a 
check drawn against insufficient funds is 
liable thereon to a bona fide holder, 
Union Trust Co. v. Preston Nat. Bank, 
136 Mich. 460, 99 N. W. Rep. 399, even 
though the certification violates a statute. 
First Nat. Bank v. Union Trust Co., 158 
Mich. 94, 122 N. W. Rep. 547. 32 B. 
L. J. 151. 

; certifying bank is liable to a bona 
fide holder of a certified check, though 
drawn against insufficient funds. Securit 

State Bank v. State Bank of Brantford, 
N. D., 154 N. W. Rep. 282. 32 B. L. J. 856. 


§106. Certification of altered forged, and 
fraudulently obtained paper. 

A bank which certifies a check on which 
the drawer’s signature is forged, is liable 
thereon to a bona fide holder. Hagen v. 
Bowery Nat. Bank, 64 Barb. (N. Y.) 197; 
Adam v. Manufacturers & Traders’ Nat. 
Bank, 63 Misc. Rep. (N. Y.) 403, 116 N. Y. 
“oe. 595. 32 B. L. J. 151. 

bank which certifies and pays a check 
bearing a forged indorsement, may re- 
cover back the money thus paid. First 
Nat. Bank v. Northwestern Nat. Bank, 
Lo Ill. 296, 38 N. E. Rep. 739. 32 B. L. J. 
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A bank which certifies and pays a raised 
check may recover back the money thus 
paid. Marine Nat. Bank v. National 
City Bank, 59 N. Y.67. 32 B.L. J. 152. 


Cancellation of certified check. 


A bank which certifies a check at the 
instance of the drawer may cancel the 
certification upon the drawer’s request at 
any time before any third party has 
acquired any right in the instrument. 
Abrams & Co. v. Union Nat. Bank, 31 
La. Ann. 61; Beuhler v. Galt, 35 Ill. App. 
225. 32 B. L. J. 269. 


CHECKS. 
§109. Essentials of valid check. 


A check is a bill of exchange, drawn on 
a bank and payable on demand. Neg. 
Inst. L., Sec. 321 of the N. Y.Act. 32B. 
L. J. 148. : 


§110. Check as assignment. 


A check does not operate as an assign- 
ment. State v. Bank of Commerce, 49 
Ann. 1060, 22 So. Rep. 207. 32B.L. 

. 225. 


§111. Revocation of checks. 


A check is revoked by the drawer’s 
death. Simmons v. Society, 31 Ohio St. 
457; Tate v. Hilbert, 2 Vesey, Jr., (Eng.) 
111; Second National Bank v. Williams, 
13 Mich. 282. 32 B. L. J. 336. 

A bank is protected in paying a check 
in ignorance of the drawer’s death. Drum 
v. Benton 13 App. Cases (D. C.) 245; 
Weiand’s Admr. v. State Nat. Bank, 
112 Ky. 310, 65 S. W. Rep. 617; Brennan 
v. Merchants’ & Mfrs. Nat. Bank, 62 
Mich. 343,28 N. W. Rep. 881. 32 B. L. 


. 337. 

; The death of the drawer of a check be- 
fore its payment or certification revokes 
the bank’s authority to pay it, but the 
bank is protected in paying the check in 
ingornance of the drawer’s death. In re 
Stacey’s Estate, 152 N. Y. Supp. 717; 
Brennan v. Mercharits’ & Manufacturers’ 
Nat. Bank, 62 Mich. 343, 28 N. W. Rep. 
881. 32 B. L. J. 526. 

A bank which pays a check with knowl- 
edge of the drawer’s death is liable for 
the amount to his estate. Pullen v. 
Placer County Bank, 138 Cal. 169, 71 Pac. 
Rep. 83. 32 B. L. J. 336: 

Where a check delivered to the payee 
without consideration is collected by the 
payee after the drawer’s death, the money 
so received remains the property of the 
estate of the drawer. In re Stacy’s Es- 


152 N.Y. Supp.717. 32 B. L. J. 390, 
.632. 

Where the payee of a check collects it 
after the death of the drawer, he must 
refund the amount tothe drawer’s estate. 
In re Adamson’s Will, 154, N. Y. Supp. 
667. 32 B. L. J. 613. 
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§112. Lost checks. 


Where the holder of a check indorsed 
in blank loses it and it is paid by the 
drawee to one who purchased it in good 
faith from the finder, the drawee is not 
liable to the holder. Unaka Nat. Bank v. 
Butler, 113 Tenn. 574, 83 S. W. Rep. 
665. 32 B. L. J. 320. 

Where a blank check left by the drawer 
with his bookkeeper is stolen by an 
employee, filled out and collected, the 
payment by the drawee bank is valid as 
against the drawer. The drawer is under 
a duty to see that his checks do not get 
into the hands of those for whom they are 
notintended. Trust Company of America 
v. Conklin, 65 Misc. Rep. (N. Y.) 1, 119 
N. Y. Supp. 367. 32 B. L. J. 320. 


§113. Check drawn against no funds. 


One who knowingly draws a check 
against insufficient funds, is liable for 


damages in an action for fraud. King v. 
i” 151 N. Y. Supp. 476. 32 B. L. 
. 172. 


§114. Agreement to honor checks. 


Where a deposit is made for the purpose 
of paying a particular check, the holder 
thereof cannot recover in an action against 
the bank unless he had knowledge of the 
agreement with the bank at the time of 
receiving the check. First Nat. Bank v. 
Petit, 41 Ill. 492. 32 B. L. J. 528. 

A bank advised the holder of a check by 
telephone that it would be paid upon 
presentment. Subsequently the depositor 
withdrew his deposit leaving in the bank 
the exact amount of the check and in- 
structing the bank to pay it. It was held 
that this was an agreement to honor the 
check, enforceable by the holder, and not 
a certification which the law requires to 
be in writing. -Gruenther v. Bank o 
Monroe, Neb., 133 N. W. Rep. 402. 32 
B. L. J. 598. 

Where a deposit is made for the purpose 
of paying a particular outstanding check, 
the rights of the check holder are superior 
to those of a garnishing creditor of the 
depositor. Falls City State Bank v. 
Wehrli, 68 Neb. 75, 93 N. W. Rep. 994. 
32 B. L. J. 598. . 

When a bank accepts a deposit for the 
express purpose of paying certain checks 
designated by the depositor, it cannot 
refuse payment of the checks so as to 
apply the deposit to the satisfaction of a 
debt owing to it from the depositor. If 
it does refuse payment it will be held 
liable in an action by the holder of the 
check. Chanute Nat. Bank v. Crowell, 
6 Kan. App. 533, 51 Pac. Rep. 575; 
Ballard v. Home Nat. Bank, Kan., 136 
Pac. Rep. 935. 32 B. L. J. 528. 

Where a bank receives a deposit with 
notice that it is made for the purpose fo 
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meeting certain outstanding checks, it 
has no right to apply the deposit to an 
indebtedness due it from the depositor 
and thus prevent the holders of the out- 
standing checks from collecting. First 
Nat. Bank v. Barger, Ky., 115 S. W. Rep. 
726. 32 B. L. J. 597. 


Checks of insane persons. 


While the insanity of a depositor re- 
vokes the bank’s right to pay his checks, 
the bank is protected where it pays such 
checks in ignorance of the insanity. Drew 
v. Nunn, L. R. 4 Q. B. Div. (Eng.) 661; 
Riley v. Albany Savings Bank, 36 Hun. 
(N. Y.) 513. 32 B. L. J. 525. 

A check drawn by an insane person is 
absolutely void and the drawee bank is 
not protected in paying it, even in ignor- 
ance of insanity. American Trust & 
Banking Co. v. Boone, 102 Ga. 202, 29 
S. E. Rep. 182. 32 B. L. J. 525. 


CLEARING HOUSES. 


See, Overdrafts, §355. 
Presentment for Payment, §400. 


§115. Clearing house rules and customs. 


Where the officials of an unincorporated 
clearing house send checks for collection 
and remittance, less current exchange, 
and the collecting bank undertakes to re- 
mit the amount by check in favor of the 
clearing house, which check is dishonored, 
the component banks of the clearing house 
may jointly maintain an action against 
the collecting bank on the dishonored 
check. Ellis v. Jones, Ga., 86 S. E. Rep. 
317. 32 B. L, J. 758. 


COLLECTIONS. 


§118. Liability for negligence. 


Where a note is sent to a bank with 
instructions to ‘“‘collect and remit,” the 
bank is liable to the owner of the note in 
case it neglects to take the necessary steps 
to charge the parties upon dishonor. 
Citizens’ Savings Bank & Trust Co. v. 
Northfield Trust Co., Vt., 94 Atl. Rep. 
302. 32 B. L. J. 684. 


Liability for negligence of notary. 


By the weight of authority, a bank is 
not liable for the negligence or default of 
a notary employed by it in making protest. 
Britton v. Niccolls, 104 U. S. 757; May v. 
Jones, 88 Ga. 308, 14 S. E. Rep. 552; 
First Nat. Bank v. German Bank, 107 Ia. 
543, 78 N. W. Rep. 195; Bowling v. Arthur, 
34 Miss. 41. 32 B. L. J 338. 

The fact that a notary, to whom a bank 
delivers a collection item for protest, is 
an officer of the bank, does not render the 
bank responsible for his defaults. May v. 
—y 88 Ga. 308, 14 S. E. Rep. 552; 

irst Nat. Bank v. German Bank, 107 Ia. 
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543, 78 N. W. Rep. 195; Contra, Wood 
River Bank v. First Nat. Bank, 36 Neb. 
744, 55 N. W. Rep. 239. 32 B. 'L. J. 338. 

In New York and New Jersey a bank is 
liable for the default or neglect of a notary 
employed by it in making protest. Davey 
v. Jones, 13 Vroom (N. J.) 28; Ayrault v. 
Pacific Bank, 47 N. Y. 570. 32 B. L. J. 337. 


§123. Liability of bank for default of 
correspondent. 


A collecting bank is not responsible for 
the defaults of its correspondents, where 
it exercises due care in their selection. 
Fabens v. Mercantile Bank, 23 Pick. 
(Mass.) 330. 32 B. L. J. 187. 

A collecting bank which exercises due 
care in the selection of its correspondents 
is not responsible for their defaults. 
Stacy v. i ey Bank, 12 Wis. 629. 
32 B. L. J. 1 


§124. Failure of collecting bank. 


In the collection of a draft where the 
collecting bank fails before remitting the 
amount of collection, the owner of the draft 
is entitled to a priority over the ordinary 
creditors. First National Bank v. Dennis, 
N. M., 146 Pac. Rep. 948. 32 B. L. J. 301. 


Collecting checks indorsed by agents. 


Where an attorney, authorized to in- 
dorse in blank checks payable to his client, 
indorsed certain checks and appropriated 
the proceeds, the collecting bank was held 
not liable to the client. Mills v. Nassau 
Bank, 52 Misc. Rep., (N. Y.) -_ 102 
N. Y. Supp. 1119. 32 B. L. J. 4 

Where an agent indorsed a PB payable 
to his principal and deposited it in his 
private account, it was held that the bank 
was not liable to the principal, it appear- 
ing that inquiry by the bank would have 
disclosed facts indicating that the agent 
was acting within his authority. ar ¥ 
v. Lincoln Trust Co., 72 Misc. Rep., (N 
a 218, 131 N. Y. Supp. 105. 32 B. L. J. 

2. 


CONSIDERATION. 


§132. What constitutes a sufficient con- 
sideration. 


A note given by a third mortgagee to 
a second mortgagee to induce the latter 
not to bid at the sale of the mortgaged 
property, on foreclosure of the first mort- 
gage, is not based upon a sufficient con- 
sideration. Davis v. Miss., 
66 So. Rep. 975. 32 B. L. J. 164 

The plaintiff's check, given in satis- 
faction of a bank's claim against a person 
who had presented a forged check pur- 
pe to be signed by the plaintiff, is 

ased upon a good consideration. Scho- 
field v. Texas Bank & Texas, 
175 S. W. Rep. 506. 32 B ey 392. 
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§135. Instruments given 
transactions. 


A note, delivered to a bank to raise 
money for use in a stock gambling trans- 
action, which fact is unknown to the bank 
is valid under the Virginia statute. Citi- 
zens Nat. Bank v. McDonnald, Va., 83, 
S. E. Rep., 389. 32 B. L. J. 23. 


CORPORATIONS. 


§143. Officers executing corporate notes 
held not personally liable. 

A note reading, ‘‘I, we, or either of us, 
as principals, promise to pay,”’ etc., was 
stamped at the place for the maker's 
signature ‘‘Bluebell Mining Company.” 
Under the stamped signature the president 
and secretary signed as follows: ‘‘Frank 
Chesley, Pres.; Vera E. Whitten, Sec’y.”’ 
It was held that parol evidence was admis- 
sible to show whether the president signed 
the note individually or merely in his 
official capacity, and that he was not 
personally liable on the note. Myers v. 
Chesley, Mo., 177 S. W. Rep. 326. 32 
B. L. J. 770. 


in gambling 


DELIVERY. 


§160. Presumption of delivery. 


Where a check, complete in every re- 
spect, except as to delivery, is stolen from 
the drawer by the payee and negotiated 
by the latter to a holder in due course, 
the holder is entitled to recover thereon. 
Schaeffer v. — 153 N. Y. Supp. 96 
32 B. L. J. 612 


Proof of idee. 


In an action against the drawer of a 
check, where the answer denies the in- 
dorsement of the check by the payee and 
its delivery to the holder, the holder must 
establish such indorsement and delivery 
by evidence, in order to recover. Congress 
Tucking Co. v. Alton Dress & Waist Co., 
Inc., 154 N. Y. Supp. 156. 32 B.L. J. 768. 


DEPOSITS. 


§155. Disclosure of depositor’s balance. 


A banker can be compelled to testify as 
to the amount of a depositor’s balance in 
a proceeding to prosecute the depositor 
for making a false return of property for 

urposes of taxation. In re —s 68 
Kans, eae 75 Pac. Rep. 1048. 32 B. L. 


omg Effect of crediting deposit. 


See Overdrafts, §355. 
Payment, §368. 


The plaintiff, a depositor in the de- 
fendant bank, brought suit, claiming that 
she made two separate deposits of $300 
each, the bank contending that there had 
been but one such deposit. The plaintiff 
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produced a duplicate deposit slip, showing 
a deposit of $300 on the 15th of May, and 
the bank conceded this deposit. The 
plaintiff’s pass book showed a deposit of 
$300 on the 7th of May, and this deposit 
the defendant denied, though there was 
a similar entry in the loose-leaf ledger kept 
by the bank. It was held that the evi- 
dence. was insufficient to sustain a verdict 
in favor of the bank, and the judgment was 
reversed and a new trial ordered. Jen- 
nings v. Lincoln National Bank, 152 N. Y. 
Supp. 1. 32 B. L. J. 312. 


§157. Guaranty of deposits. 


A depositor’s guarantee fund law is not 
invalid because it tends to attract de- 
ositors away from national banks. Abi- 
ene National Bank v. Dolley, 33 U. S. 
Sup. Ct. Rep. 409. 32 B. L. J. 220. 


§159. Deposits made when bank insolvent. 


Where checks were deposited as cash 
items in a bank at a time when the bank 
-was insolvent to the knowledge of its 
officers and the checks afterwards were 
collected by the receiver, the depositor 
was entitled to the proceeds in full. 
Knaffl v. Knoxville Bank & Trust Com- 
pany, Tenn., 170 S. W. Rep., 476. 32 
B. L. J. 17. 


§168. Deposits by executors, administra- 
tors and trustees. 


When an account is opened in the name 
of a person as agent, administrator, trustee, 
or in some other fiduciary capacity, the 
bank is bound to pay the checks drawn by 
the depositor and properly signed. If the 
depositor wrongfully appropriates the 
money to his own individual use, the bank 
is in no way liable. But where a bank 
has notice of the wrongful use of the funds 
by the depositor or participates with him 
in the misappropriation, it is liable to the 
beneficiary or real owner of the fund. 
Pennsylvania Title & Trust Co. v. Meyer, 
201 Pa. 299, 50 Atl. Rep. 998, Board of 
Chosen Freeholders v. Newark City Nat. 
Bank, 48 N. vf Eq. 51; Duckett v. National 
Mechanics’ Bank, 86 Md. 400, 38 Atl. 
Rep. 983; National Bank v. Insurance Co., 
104 U. S. 54; Allen v. Puritan Tr. Co., 
211 Mass. 409, 97 N. E. Rep. 916; Fidelity 
& Deposit Company of Maryland v. Ran- 
kin, Okla., 124 Pac. Rep. 71; Carroll 
County Bank v. Rhodes, 69 Ark. 43, 63 
S. W. Rep. 68; American Trust & Banking 
Co. v. Boone, 102 Ga. 202, 29 S. E. Rep. 
182; Lowndes v. City Nat. Bank, 82 Conn. 
8, 72 Atl. Rep. 150. 32 B. L. J. 397-402. 

Where an executor withdrew estate funds 


from a savings bank, redeposited them in 
his individual name and obtained a loan 
from another bank on the pass book, the 
latter bank believing that the deposit 
belonged to the executor personally, it 
was held that such bank obtained good 
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title to the funds and that the savings bank 
was not liable to the estate. Wicken- 
heiser v. Colonial Bank, 153 N. Y. Supp. 
1039. 32 B. L. J. 463. 


§169. Deposits by guardian. 


The deposit of a check, payable to a 
person as guardian, to the credit of a cor- 
oration does not render the bank liable 
or the amount to the minor. Hood v. 
Kensington Nat. Bank, 230 Pa. 508, 79 
Atl. Rep. 714. 32 B. L. J. 192. 

Where a guardian deposits in his per- 
sonal account a check payable to him as 
guardian and afterwards misappropriates 
the money, the bank is not liable to the 
minor. nited States F. & G. Co. v. 
First Nat. Bank, Cal., 123 Pac. Rep. 352. 
32 B. L. J. 192. 


Deposit in wrong name. 


_Where a person wrongfully deposits in 
his name money belonging to another, the 
owner is entitled to recover it from the 
bank. Phillips v. Suffolk Savings Bank, 
Mass., 107 N. E. Rep. 401. 32 B. L. J. 104. 


§175. Deposits in two names. 


Where a savings bank depositor has the 
account made payable to herself or her 
sister, intending that the account should 
pass to the sister upon the depositor’s 
death, there is not a vaild gift to the sister. 
McCullough v. Forrest, N. J., 92 Atl. Rep. 
595. 32B L. J. 96. 


§176. Deposits in trust. 


Where a husband deposits money in 
his name in trust for his wife, the latter 
may not recover the deposit in an action 
at law, even though the money originally 
belonged to her. The proper remedy is 
in equity. Herpe v. Herpe, 151 N. Y. 
Supp. 502. 32 B. L. J. 249. 

Production of pass book. 


The assignee of a deposit may recover it 
from the bank without producing the pass 
book, notwithstanding a rule of the bank 
requiring such production. Bank of United 
Sates v. Public Bank, 151 N. Y. Supp. 26. 
32 B. L. J. 167. 


§179. Damages against bank for failure 
to honor checks. 


See Lien and Set-Off, §261. 


In order that a bank may be liable in 
damages for refusing a depositor’s check, 
it must appear that the check was properly 
presented and indorsed, where such in- 
dorsement is necessary to a transfer of 
the check. Harden v. Birmingham Trust 
Co., 1 Ala. App. 610, 55 So. Rep. 943. 
32 B. L. J. 600. 

Where a bank, through a mistake of 
bookkeeping, refused to pay a check, in 
the mistaken belief that it was drawn 
against insufficient funds, and the payee 
was arrested at the instance of a person, 
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to whom he subsequently transferred the 
check for value, on a charge of pro oe | 
money under false pretenses, it was hel 

that the bank was not liable to the gover 
in damages. Parrott v. Bell Nat. Bank, 
Ky., 178 S. W. Rep. 1069. 32 B.L. J. 764. 

A bank is liable to its depositors in 
damages where it refuses to pay his check 
in the mistaken belief that the deposit is 
not sufficient for that purpose. Atlanta 
Nat. Bank v. Davis, 96 Ga. 334, 23 S. E. 
Rep. 190; Levin v. Commercial Germania 
Trust & Savings Bank, La., 63 So. Rep. 
601; First Nat. Bank v. Railsback, 58 
Neb. 248. 32 B. L. J. 601. 

The fact that a check was refused as a 
result of an error in bookkeeping and that 
the bank upon discovering the error, 
attempted to repair the injury occasioned, 
may be taken into consideration in mitiga- 
tion of damages. Spearing v. Whitney, 
Central Nat. Bank, La., 56 So. Rep. 548. 
32 B. L. J. 601. ; 

A bank is liable to its depositor in dam- 
ages where it refuses his check in the mis- 
taken belief that his funds are in the 
savings department of the bank and, 
therefore, not subject to check. Lorick v. 
Palmetto Bank & Trust Co., 74 S. C. 185, 
54 S. E. Rep. 206. 32 B. L. J. 601. 

The plaintiff, who had a savings account 
in the defendant bank, drew an ordinary 
check upon the bank and upon its rejection 
was arrested on a charge of fraud. In an 
action against the bank for damages, it 
was held that since the pass book was not 
presented with the check, the teller was 
under no obligation to find out whether 
the plaintiff had a savings account and 
the bank was not liable in damages. Hart- 
ford v. All Night and Day Bank, Cal., 
150 Pac. Rep. 336. 32 B. L. J. 622. 

A bank is not liable to a depositor in an 
action for slander of credit where it refuses 
to pay on the depositor’s own demand. 
Hanna v. Drovers’ Nat. Bank, 194 Ill. 252, 
62 N. E. Rep. 556. 32 B. L. J. 601. 

The mere fact that a bank holds money, 
to which a contractor is entitled for work 
— by him, does not authorize 

im to draw checks against it and the 
bank is not liable in damages for refusing 
to pay such checks. McKnight v. Bank 
of Arcadia, 114 La. 289, 38 So. Rep. 172. 
32 B. L. J. 600. 

Where a bank receives a deposit with 
the understanding that it is to be paid out 
only for particular purposes, the bank is 
not liable in damages for refusing to honor 
a check drawn by the depositor for the 
purpose of transferring his deposit to an- 
other bank. Stephens v. Chehalis Nat. 
Se 141 Pac. Rep. 340. 32 B. 


here a depositor becomes insolvent, 
the bank may apply his deposit to the 
payment of his unmatured promisolys 
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note and is not liable in damages for there- 
after refusing the depositor’s checks. 
Owens v. American Nat. Bank, 36 Tex., 
ag ry 490, 81 S. W. Rep. 988. 32 B. 


bank which holds a depositor's past 
due note may apply his deposit to the 
payment of the note and is not liable to 
the depositor for thereafter refusing his 
checks. Mt. Sterling Nat. Bank v. 
35 S. W. Rep. 911. B. 


he weight of authority in this country 
is that where an outside party notifies 
the bank that he claims a certain deposit, 
the bank is justified in thereafter refusing 
the depositor’s checks. Jaselli v. Riggs 
Nat. Bank, 36 App. D. C. 159; Hanna v. 
Drovers’ Nat. Bank, 194 Ill. 252, 62 N. E, 
Rep. 556; McEwen v. Davis, 39 Ind. 109; 
Arnold v. McCungie Savings Bank, 71 
Pa. 287. 32 B. L. J. 602. 

In some cases it is held that a notice 
from some outside party that he has a 
claim on a certain deposit does not justify 
the bank in dishonoring checks thereafter 
drawn against the deposit. Tassell v. 
Cooper, 9 C. B. (Eng.) 509; Nehawka 
Bank v. Ingersoll, 2 Neb. (Unoff.) 617, 
89 N. W. Rep. 618. 32 B. L. J. 602. 

Where a bank discounts for a customer 
the note of a third party and places the 
proceeds to the customer’s credit, it cannot 
on non-payment of the note at maturity, 
charge the amount to the customer until 
it has taken steps to charge him as indorser; 
if it does so and for that reason refuses the 
customer’s checks, it is liable to him in 
damages. Davis v. Standard Nat. Bank, 
30 N. Y. App. Div. 210, 63 N. Y. Supp. 
764. 32 B. L. J. 704. 

When a bank refuses to pay a check 
because the signature is not in proper 
form, it should, at the time of presentment, 
make known its reasons for refusing the 
check. Otherwise it may be liable in 
damages to the drawer. State Bank v. 
Batty, 5 Ill. 200. 32 B. L. J. 256. 

Where a bank charges a postdated check 
against a depositor’s account and then 
refuses to pay subsequently presented 
checks, which would otherwise have been 
paid, it is liable in damages to the depositor. 
Smith v. Maddox-Rucker Banking Co., 
8 Ga. App. 288, 68 S. E. Rep. 1092. 32 
B. L. J. 191, 323, 601. 

bank may not refuse a check because 
it happens to have knowledge that it was 
given in settlement of an election bet, 
made contrary to law. McCord v. Cali- 
fornia Nat. Bank, 96 Cal. 197, 31 Pac. 
Rep. 51. 32 B. L. J. 600. 

here a number of checks against one 
deposit, which aggregate more than the 
deposit, are presented simultaneously, 
the bank must pay the checks so far as the 
deposit will go. It may exercise its discre- 


| 


LEGAL INDEX AND DIGEST xi 


DEPOSITS (Continued.) 


tion as to which of them to pay. It is 
liable to the drawer in damages if it rejects 
them all. Reinisch v. Consolidated Nat. 
Bank, 45 Pa. Super. Ct. 236. 32 B. L. J. 
482, 600. 

Where a depositor is a merchant or 
trader, the rejection of his check by the 
bank without proper cause, entitles him 
to collect substantial damages without 
proof that he has suffered any actual 
damage. Levin v. Commercial Germania 
Trust & Savings Bank, La., 63 So. Rep. 
601; J. M. James Co. v. Bank, 105 Tenn. 
1. 32 B. L. J. 705. 


DURESS. 


See Holders in Due Course, §227. 
§182. What constitutes duress. 


A threat by a husband to abandon his 
wife unless she signs certain notes, does 
not constitute duress, such as will relieve 
her of liability on the notes to a holder 
with notice, where it does not appear that 
the wife was under a reasonable apprehen- 
sion that the husband would carry out his 
threat. Dorsey, v. Bryans, Ga., 84 S. E. 
Rep. 467. 32 B. L. J. 315. 


EXPRESS COMPANIES. 
§188. Liability of express companies. 


An express company is liable to a bank 
for money shipped by it and lost in transit. 
Adams Express Co. v. National Bank of 
Middlesboro, Ky., 172 S. W. Rep. 659. 
32 B. L. J. 175. 


FORGED PAPER. 


§190. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 

Where a depositor who had been in the 
habit of permitting his wife to draw checks 
in his name, discovered that she had signed 

certain checks without authority, but did 

not notify the bank, it was held that the 

bank was not liable to him for the amount 
of a check subsequently forged by the wife. 

Neal v. First National Bank, 26 Ind. App. 

503, 60 N. E. Rep. 164. 32 B.L. J. 793. 


§191. Bank held not entitled to recover 
money paid on check bearing 
forged signature. 

A drawee who pays a bill on which the 
drawer’s signature is forged cannot recover 
the money from the party to whom the 

ayment was made. Price v. Neal, 3 

urr, (Eng.) 1534. 32 B. L. J. 794. 

The fact that a person receives a check 
from a stranger without asking any ques- 
tions and without communicating the cir- 
cumstances to the drawee, does not render 
him liable to the drawee if the’latter pays 
the cheek and subsequently discovers that 
the check is a forgery. Commercial & 
Farmers’ Nat. Bank v. First Nat. Bank, 
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30 Md. 11; Pennington —, Bank v. 
First State Bank, Minn., 125 N. W. Rep. 
119. 32 B. L. J. 795. 

Where a bank cashed a draft for one 
who was introduced by a reputable person 
known to the bank, it was not guilty of 
negligence in failing to make further in- 
quiry and was not liable to the drawee upon 
its being discovered, after payment, that 
the signature on the draft was forged. 
Moody v. First Nat. Bank, 19 Tex. Civ. 
App. 278. 32 B. L. J. 57. 

R drawee bank cannot recover back the 
money which it pays on a check bearing a 
forgery of the drawer’s signature. State 
Bank v. Cumberland Savings & Trust Co., 
N.C., 85S. E. Rep. 5. 32 B. L. J. 384. 

A bank cannot recover the money which 
it pays on a check bearing a forged signa- 
ture. McClendon v. Bank of Advance, 
Mo., 174 S. W. Rep. 203. 32 B. L. J. 299. 


§192. Bank allowed to recover money 
paid on checks bearing forged 
signature. 


A bank may recover the money paid on 
a check bearing a forged signature, where 
it appears that the party, to whom the 
payment was made, by his own negligence, 
contributed to the fraud. Ford & Com- 
ag v. People’s Bank, 74 S. C. 180, 54 
S. E. Rep. 204. 32 B. L. J. 794. 

A drawee bank which pays a check, on 
which the drawer’s signature is forged, 
may recover the money where the part 
to whom # was paid received the chec 
from a stranger without inquiry as to his 
identity. Newberry Savings Bank v. 
Bank of Columbia, S. C., 74 S. E. Rep. 
615. 32 B. L. J. 56. 

Under a Pennsylvania statute, banks 
may recover back the money paid on checks 
bearing forged signatures. The right of 
recovery is lost, however, where the drawee 
bank is not diligent in giving notice of the 
forgery to the party collecting the check. 
Union Nat. Bank v. Franklin Nat. Bank, 
Pa., 94 Atl. Rep. 1085. 23 B. L. J. 603. 

Where a drawee bank pays a check on 
a forged drawer’s signature to a bona fide 
holder, he may recover the money back 
unless the holder shows that subsequently 
to the payment he parted with value in 
reliance thereon. First National Bank v. 
Ricker, 71 Ill. 439; First National Bank v. 
First National Bank, 4 Ind. App. 355, 
30 N. E. Rep. 808; Canadian Bank of 
Commerce v. Bingham, 30 Wash. 484, 
71 Pac. Rep. 43. 32 B. L. J. 796. 


§197. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 


Where A, wtongfully claiming to be the 
agent of B, obtains a check | pe to B, 
forges B’s indorsement and collects the 
check, the drawee bank is liable to the 
drawer. Russell v, First Nat. Bank, Ala., 
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56 So. Rep. 868; Atlanta N. Bank v. 
Burke, 81 Ga. 597, 7 S. E. Rep. 738, 2 L. 
R. A. 96; German Savings Bank v. 
Citizens’ National Bank, 101 Iowa 530, 
70 N. W. Rep. 769; Goodfellow v. First 
National Bank, Wash., 129 Pac. Rep. 90. 
32 B. L. J. 48, 114. 

The plaintiff's clerk, by fraudulently 
representing that certain persons had 
applied for loans, procured checks from the 
plaintiff, which he collected on forgeries 
of the payees’ indorsements. It was held 
that the drawee bank was liable to the 
plaintiff. Shipman v. Bank, 126 N. Y. 
318. 32 B. L. J. 117. 

A bank, which pays a check drawn 
against a special deposit bearing a forged 
indorsement, may charge the same against 
the drawer’s account unless the bank has 
been guilty of negligence in making the 
payment. Armour v. Greene County 
_— 112 Fed. Rep. 631. 32 B. L. 


§198. Liability of bank to real owner of 
instrument bearing forged indorse- 
ment. 


An agent indorsed checks payable to 
his principal and collected them from the 
drawee bank. The bank was held liable 
to the principal. Graham v. United States 
Savings Inst., 46 Mo. 186. 32 B.L. J. 124. 


§199. Instruments payable to bearer or 
having fictitious payee. 

Where a check is payable to the order 
of a fictitious or non-existing person and 
this fact is known to the person signing the 
check, the check is payable to bearer and 
may be transferred without indorsement. 
Phillips v. Mercantile Nat. Bank, 140 N. Y. 
556, 35 N. E. Rep. 982; Snyder v. Corn 
Exch. Bank, 221 Pa. 599, 70 Atl. Rep. 876. 
32 B. L. J. 116. 

Where the drawer’s signature on a check 
is forged by one who knows that the os 
will not receive the proceeds thereof, and 
the forger collects the check on a forgery 
of the payee’s indorsement, the drawee 
bank cannot recover the proceeds from a 
party who received it in good faith. The 
pee A was in effect payable to bearer and 
the indorsement was, therefore, immaterial. 
Trust Company of America v. Hamilton, 
127 N. Y. App. Div. 515, 112 N. Y. Supp. 
84. 32 B.L. J. 118. 


§200. Checks delivered to impersonator. 


Where a check is delivered to a person 
who falsely represents himself to be another 
the indorsement of the check by such 
impostor is not forgery and the drawee 
bank is protected in making payment. 
United States v. National Exchange Bank, 
45 Fed. Rep. 163; Hoge v. First Nat. 
Bank, 18 ii, App. 501; Meridian Nat. 
Bank v. First Nat. Bank, 7 Ind. App. 322; 
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Meyer v. Indiana Nat. Bank, 27 Ind. App. 
354, 61 N. E. Rep. 596; Emporia Nat. 
Bank v. Shotwell, 35 Kan. 360; Sherman 
v. Corn Exch. Bank, 91 N. Y. App. Div. 
84, 86 N. Y. Supp. 341; McHenry v. Old 
Citizens’ Nat. Bank, Ohio. 97 N. E. Rep. 
395. 32 B. L. J. 44. 

A, representing himself to be B, obtained 
a loan from C in the form of a check 
payable to B, indorsed B’s name on the 
check and delivered it to D, who cashed it 
at the drawee bank. It was held, contrary 
to the general rule, that the bank was 
liable to C, the drawer. Tolman v. 
American Nat. Bank, 22 R. I. 462, 48 Atl. 
Rep. 480. 32 B. L. J. 47. 

One who falsely claimed to be the payee 
named in a certificate of indebtedness 
secured a check, payable to the order of 
such payee, on the assurance that he would 
identify himself as the payee at the drawee 
bank. It was held that the drawee bank, 
which afterwards paid the check on the 
impostor’s indorsement, was liable for the 
amount to the drawer. Dodge v. National 
Exch. Bank, 30 Ohio St.1. 32 B.L. J. 44. 

Under the rule that, where a person 
draws his check and delivers it to an im- 
postor, believing him to be the payee 
named in the check, the indorsement of 
the check by such impostor does not con- 
stitute a forgery, it is held that a drawee 
bank, having paid a check under such 
circumstances to a bank which innocently 
handled the check for collection, cannot 
recover the money thus paid. Land Title 
& Trust Co. v. Northwestern Nat. Bank, 
196 Pa. 230, 46 Atl. Rep. 420. 32 B.L. J. 


Where the drawer of a check delivers 
it to an impostor, believing him to be the 
payee named in the check, the indorse- 
ment thereof by the impostor is not a 
forgery and the drawer is liable to any 
subsequent bona fide holder. Burrows v. 
Western Union Tel. Co., 86 Minn. 499, 
90 N. W. Rep. 1111; First Nat. Bank v. 
American Exch. Nat. Bank, 49 N. Y. App. 
Div. 349, 63 N. Y. Supp. 58, Aff’d., 170 
N. Y. 88, 62 N. E. Rep. 1089; Gallo v. 
Brooklyn Savings Bank, 129 N. Y. App. 
Div. 698, 114 N. Y. Supp. 78; Jamieson 
& McFarland v. Heim, 43 Wash. 153, 86 
Pac. Rep. 165. 32 B. L. J. 115. 

One who had stolen bales of cotton sold 
them to the plaintiff under an assumed 
name, the plaintiff giving him a check on 
the defendant bank in payment. It was 
held that the bank was protected in paying 
the check, since it was paid to the person 
to whom the drawer delivered it, even 
though the holder’s indorsement did not 
strictly correspond with the manner in 
which the name was spelled on the face of 
the check. Townsend, Oldham & Com- 
pany v. Continental State Bank, Tex., 
178 S. W. Rep. 564. 32 B. L. J. 700. 
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§201. Right of bank to recover money 
paid on forged indorsement. 


Where a bank pays a check on which 
both the signature and indorsement are 
forged, the rule applicable to forged in- 
dorsements applies and the bank may 
recover the amount from the person to 
whom it was paid. First Nat. Bank v. 
Northwestern Nat. Bank, 152 Ill. 296; 
Farmers Nat. Bank v. Farmers & Traders’ 
Bank, Ky., 166 S. W. Rep. 986. 32 B. L. 
J. 492, 870. 

A drawee bank may recover back the 
money which it pays on a check payable to 
the ordet of the drawer on which the 
drawer’s indorsement is forged. William 
v. Drexel, 14 Ind. 566; Beeman v. Duck, 


ae & Wels. (Eng.) 251. 32B.L.J. 


§202. Depositor’s duty to verify pass book, 
etc., when balanced. 

When a depositor’s passbook and paid 
checks are returned to him by the bank, he 
is under a duty to the bank to examine 
the statement for irregularities and un- 
authorized payments. The examination 
must be made within a reasonable time 
and with reasonable care, and if any ir- 
regularities, such as forged or altered 
checks, are discovered, they must be re- 
ported to the bank without delay. The 
depositor’s negligence in this regard relieves 


the bank from liability for irregular pay- 
ments for which it might otherwise be 


liable. The depositor is not required to 
conduct the examination with such extreme 
care that it will necessarily lead to the 
discovery of every erroneous payment, 
and he may entrust the examination to a 
clerk or other agent. If the bank has 
been negligent in paying forged or other 
irregular checks, it will be liable to the 
depositor even though he made no examina- 
tion of his account. National Bank of 
Commerce v. Tacoma Mill Co., 182 Fed. 
Rep. 1; Manufacturers’ Nat. Bank v. 
Barnes, 65 Ill. 69; Weisser v. Denison, 10 
. Y. 68; Dana v. National Bank of the 
Republic, 132 Mass. 156; Frank v. Chemi- 
cal Nat. Bank, 171 N. Y. 219, 63 N. E. 
Rep. 696, 57 L. R. A..529; Leather Mfrs. 
Bank v. Morgan, 117 U. S. 96; First Nat. 
Bank v. Allen, 100 Ala. 476, 14 So. Rep. 
335; Scanlon-Gipson Lumber Co. v. 
Germania Bank, 90 Minn. 478, 97 N. W. 
Rep. 380; New York Produce Exchange 
Bank v. Houston, 169 Fed. Rep. 785; 
National Dredging Co. v. President, Del., 
69 Atl. Rep. 607. 32 B. L. J. 177-179. 
A depositor must examine his balanced 
passbook and vouchers with reasonable 
care. Morgan v. United States Mortgage 
=e Co., 208 N. Y. 218. - 32 B. L. J. 
A depositor is not bound to examine his 
account within 10 days after it has been 
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balanced by the bank. Kenneth Invest- 
ment Co. v. National Bank of the Republic 
103 Mo. App. 613, 77 S. W. Rep. 1003. 
32 B. L. J. 180. 

A delay of seventeen days by a depositor 
in examining his account is not such negli- 
gence as will relieve the bank from lia- 
bility for paying a check on a forged 
indorsement. Cincinnati Nat. Bank v. 
Creasy, Ohio, 18 Wkly. Law Bul. 410. 
32 B. L. J. 180. 

Where a depositor entrusts the examina- 
tion of his returned vouchers to a clerk 
who has been guilty of forgery, thus 
enabling the clerk to conceal his wrong- 
doing, the depositor fulfills the obligation 
to examine his account. National Bank 
of Commerce v. Tacoma Mill Co., 182 
Fed. Rep. 1. 32 B. L. J. 181. 

Where a depositor entrusts the examina- 
tion of his returned vouchers to a clerk who 
has been guilty of forgery, the depositor 
is chargeable with the clerk’s knowledge 
and the bank is relieved from liability 
because of his failure to notify it of the 
forgeries. First Nat. Bank v. Allen, 
100 Ala. 476. 32 B. L. J. 182. 

Where a depositor learns through any 
source of the pape of a forged or other- 
wise irregular check, he is obliged to give 
eo notice thereof to the bank. 

ther Mfrs. Nat. Bank v. Morgan, 117 
U.S. 96. 32 B. L. J. 184. 

Upon discovering the payment of a 
check upon a forged indorsement, the 
drawer must give prompt notice to the 
drawee bank or the bank will be released 
from liability. Lesley v. Ewing, Pa., 93 
Atl. Rep. 875. 32 B. L. J. 377. 


§203. Rights of true owner against trans- 
feree of instrument bearing forged 
indorsement. 


The owner of a check, which is trans- 
ferred on a forgery of his indorsement, 
may recover the amount thereof from a 
bona fide purchaser. Meyer v. Rosen- 
heim & Co., 24 Ky. L. R. 2314, 73 S. W. 
Rep. 1129; A. Blum, Jr.’s Sons v. Whipple, 
194 Mass. 253, 80 N. E. Rep. 501; Warren 
v. Smith, Utah, 23 Pac. Rep. 1069; 
Jacoby v. Payson, 85 Hun (N. Y.) 367. 
32 B. L. J. 43. 


FRAUD. 


§204. Instrument obtained by fraud. 


Where a check is obtained from the 
drawer by fraud and paid by the drawee 
bank in good faith and without notice of 
the fraud, the payment is valid as against 
the drawer. Cathers v. National Bank of 
Commerce, 85 Kans. 622, 117 Pac. Rep. 
1016; Southern Hardware & Supply Co. 
v. Lester, 166 Ala. 86, 52 So. Rep. 328. 
32 B. L. J. 321. 


= 
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GARNISHMENT. 
See Checks, §114. 


GIFTS. 
§209. Gifts causa mortis. 


Delivery of the pass book is essential 
to the validity of a gift causa mortis of a 
savings bank deposit. Pheifer v. Baden- 
hog N. J., 92 Atl. Rep. 273. 32 B. L. J. 

GUARANTY. 


§217. Release of guarantor. 


One, who indorses a note for accom- 
modation in these words, ‘‘ For value 
received I hereby guarantee the payment 
of the within note and hereby waive pre- 
sentment, demand, protest and notice of 
protest,’’ is liable as a guarantor and is 
released by an extension of time granted 
to the principal debtor without the guar- 
antor’s consent. Richards v. Market 
Exchange Bank Co., Ohio, 90 N. E. Rep. 
1000. 32 B. L. J. 727. 


HOLDERS IN DUE COURSE. 


See Accommodation Paper, §20. 
Altered Paper, §40. 
Blank Spaces, §79. 


§220. Persons deriving title through holder 
in due course. 

One who purchases a note from a holder 
in due course, even after maturity, takes 
it free from defenses. Douglas v. Burton, 
Neb., 150 N. W. Rep. 653. 32B. L.J. 233. 


§224. Time of acquiring checks and de- 
mand notes. 


In Georgia the purchaser of a negotiable 
note, payable on demand, always takes 
it subject to defenses good as between 
the original parties. .Brinson Railway 
Company v. Exchange Bank, Ga., 85 S. 
E. Rep. 634. 32 B. L. J. 763. 


§225. Holder must take for value. 


The drawer of a check delivered it to 
the payee, in payment of certain shares of 
stock, to be delivered in about sixty days, 
with the understanding that the check 
should not be negotiated until the delivery 
of the stock. About five weeks later the 
ag indorsed the check to the plaintiff 

ank as security for an existing loan and 
for a further loan, then made by the bank. 
It was held that the bank was a holder in 
due course and, as such, entitled to recover 
against the drawer and indorser to the 
extent of its lien. German-American 
Bank v. Wright, Wash., 148 Pac. Rep. 
769. .32 B. L. J. 534. 


§226. Amount paid. 
The purchase of a $550.00 note two 
months before maturity for $400.00 


without inquiry as to the financial stand- 
ing of the parties or the reason for the 
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discount, raises an inference that the pur- 
chaser is not a holder in due course, 
Harris v. Johnson, Conn., 93 Atl. Rep. 
126. 32 B.L. J. 305. 

The plaintiff discounted three notes at 
one-half of their face value, retaining the 
other half as security. He was held 
entitled to recover the amount advanced 
from the maker, notwithstanding the 
fraud of the party who indorsed the notes 
to him. Rosenbaum v. Roth, 150 N. Y. 
Supp. 396. 32 B.L. J. 98. 


§227. Rights of holder in due course. 


See Accommodation Paper, §20. 
Altered Paper, §41 
Blank Spaces, §79. 


In an action against the maker of a note 
where it appears that the note was ob- 
tained by duress, the plaintiff must show, 
in order to recover, that he is a holder in 
due course. Phillips v. Eldridge, Mass., 
108 N. E. Rep. 909. 32 B. L. J. 474. 

Where a notary procured the maker of 
a mortgage note to sign a new note, upon 
the false representation that the original 
note had been destroyed, the maker was 
liable on both notes to those who pur- 
chased them in due course from the notary. 
McCowen v. Barnett, La., 68 So. Rep. 
102. 32 B. L. J. 539. 

The fact that a note was procured by 
fraud is not a defense against a holder 
in due course. Conqueror Trust Co. v. 
Reves Drug Co., Ark., 176 S. W. Rep. 119. 
32 B. L. J. 461. 

Want of consideration is no defense to 
negotiable paper in the hands of a holder 
in due course or in the hands of his trans- 
feree. Douglass v. Burton, Neb., 154 
N. W. Rep. 718. 32 B. L. J. 859. 


Wrongful transfer to holder in due course. 


Where the payee of a note, against 
whom the maker has a defense, transfers 
it to a holder in due course with whom 
the maker is obliged to settle, the maker . 
can recover the amount of settlement 
from the payee. Patterson & Co. v. 
Ly 168 Ga., 84 S. E. Rep. 163. 32 B. 


INDORSEMENTS. 


§230. Form and place of indorsements. 
See Forged Checks, §200. 

The following words constitute an in- 
dorsement sufficient to transfer title: 
‘*T here by assine this note over to E. H. 
Farnsworth this the Nov. Ist, 1910.” 
Farnsworth v. Burdick, Kans., 147 Pac. 
Rep. 863. 32 B. L. J. 387. 

yo indorsement in the following form, 
“The Farmers’ Bank, Wellington, Kansas, 
Paid September 6, 1898,’ warrants the 
genuineness of prior indorsements. Wel- 
lington Nat. Bank v. Robbins, 71 Kans. 
748, 81 Pac. Rep. 487. 32 B. L. J. 566. 
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Where officers and stockholders of a 
corporation indorse, as officers and indi- 
viduals, a note made by the corporation 
they are not liable as a matter of law in 
the order in which they indorse. The 
circumstances raise a question of fact as 
to whether it was not the intention of the 
parties to become jointly liable as sureties. 
Strasburger v. Myer Strasburger & Co., 
152 N. Y. Supp. 757. 32 B. L. J. 532. 

The signature of a corporation, to which 
a check is payable, is a sufficient indorse- 
ment without the addition of the signature 
of the officer by whom the indorsement is 
made. Security State Bank v. State Bank, 
154 N. W. Rep. 282. 32 B. 


§233. Indorser, maker, surety or guarantor. 
See Notice of Dishonor, §323. 


An indorsement in the following or some 
similar form: “I guarantee the payment of 
the within note and waive presentment 
and notice,’’ is a sufficient indorsement 
to transfer title. The liability of such an 
indorser is that of indorser enlarged by 
the obligations of a guarantor. Mullen v. 
Jones, Minn., 112 N. W. Rep. 1048; Ger- 
man American Savings Bank v. Hanna, 
124 Ia. 374, 100 N. W. Rep. 357; Robinson 
v. Lair, 31 Ia. 10; Dunham v. Peterson, 
5. N. D. 414, 67 N. W. Rep. 293. 32 B. 
L. J. 563. 

One who signs a note, apparently as co- 
maker, cannot establish that he is liable 
—_ as a surety, except by showing that 
such was the understanding of all the par- 
ties to the instrument. Vandeford v. 
Farmers’ & Mechanics Bank, Md., 66 Atl. 
Rep. 47. 32 B. L. J. 727. 


§235. Rubber stamp indorsement. 


An indorsement made by means of a 
rubber stamp is valid and sufficient to 
transfer title to the instrument indorsed. 
Mayors v. McRimmon, 140 N. C. 640, 
53 S. E. Rep. 447. 32 B. L. J. 266. 


§237. Indorsement before delivery. 
See Notice of Dishonor, §323. 


It has been held in Illinois, in decisions 
which do not refer to the Negotiable In- 
struments Law, that one who indorses a 
note before its delivery to the payee is 
presumptively liable as a _ guarantor. 
Bates v. Worthington, 163 Ill. App. 75; 
Chattanooga Savings Bank v. Lumby, 
185 Ill. App. 111. This presumption, how- 
ever, may be rebutted by evidence in- 
dicating that a different liability was in- 
tended. Milligan v. Holbrook, 168 Ill. 
343, 48 N. E. Rep. 157. 32 B. L. J. 723- 
724. 


In Mississippi one, who signs on the 
back of a note before delivery, is liable as 
co-maker, not as indorser, and is not en- 


titled to notice. Lindsay v. Parrott, Miss., 
66 So. Rep. 412. 32 B. L. J. 35. 


INDORSEMENTS (Continued.) 


Prior to the adoption of the negotiable 
instrument law a ——. indorsing an in- 
strument in blank before delivery was 
deemed a second indorser and hence not 
liable to the payee, who was considered 
the first indorser. Bacon v. Burnhan, 37 
N. Y. 614. This presumption, however, 
could be rebutted by proof that the in- 
dorsement was made for the purpose of 
giving the maker credit with the payee. 
Coulter v. Richmond, 59 N. Y. 478. 32 
B. L. J. 266. 


§244. Restrictive indorsement. 


Where a draft is indorsed ‘‘for deposit 
to the credit of’’ the payee, and deposited 
in a bank, and the draft is returned by 
the drawee marked ‘ ‘payment stopped, 
the bank can not recover in an action 
against the drawer of the draft. Such an 
indorsement, in the absence of an agree- 
ment to the contrary, does not pass title 
to the bank. Baldwin State Bank v. 
National Bank Ga., 86 S. E. 
Rep. 539. 32 B. L. J. 839. 


INFANTS. 
See Accommodation Paper, §20. 


INSANE PERSONS. 
See Checks—Checks of insane persons. 


INTEREST. 


§249. Construction and validity of interest 
clause. 


Where the rate of interest typewritten 
in a note conflicts with the rate written 
in ink, the latter prevails and the note 
does not lose its negotiable character be- 
cause of the uncertainty. Acme Coal Co. 
v. Northrop Bank, Wyo., 146 Pac. Rep. 
593. 32 B. L. J. 467. 


JUDGMENT NOTES. 
See Negotiability, §299. 


LIBEL AND SLANDER. 


Libellous statement concerning bank. 


False statements in a newspaper, charg- 
ing that a bank holding a mortgage on a 
hotel, was instrumental in causing the 
illegal sale of intoxicating liquor to be 
carried on in the hotel. and that the bank, 
after failing to credit the defendant's ac- 
count with a deposit and notifying him 
that his account had been overdrawn, 
admitted its mistake and gave him credit 
for the deposit, are libellous, and entitle 
the bank to substantial damages. First 
Nat. Bank v. Winters, 151 N. Y. Supp. 
332. 32 B. L. J. 153. 


LIEN AND SET-OFF. 


See Bankruptcy, §61. 
Checks, §114. 
Deposits, §179. 
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LIEN AND SET-OFF (Continued.) 
§261. Lien and set off in general. 


A bank may set off a general deposit 
against any claim due it from the depositor. 
Muench v. Valley Nat. Bank, 11 Mo. 
App. 144; Durkee v. National Bank, 102 
Fed. 845; Bedford Bank v. Acoam, 125 
~ 584, 25 N. E. Rep. 713. 32 B. L. 
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Where a bank holds a depositor’s past 
due note, the amount of which exceeds 
the amount of the depositor’s balance, 
the bank may apply the entire deposit 
towards the satisfaction of the note and 
thereafter refuse to pay checks drawn 
against the deposit. Ehlermann v. St. 
Louis National Bank, 14 Mo. App. 591. 
32 B. L. J. 886. 

The fact that checks, drawn by a de- 
positor, are outstanding has no effect 
upon the bank’s lien or right of set-off. 
Bank v. Brewing Co., 50 Ohio 151. 32 
B. L. J. 291. 

A bank may set off a general deposit 
against a note of the depositor held by it 
on the morning of the day on which the 
note matures. Home Nat. Bank v. 
Newton, 8 Ill. App. 563. 32 B. L. J. 291. 

Where a bank holds a depositor’s note, 
it need not, in order to protect its rights, 
make a formal application of the deposit 
to the payment of the note at maturity 
or, in fact, at any time. It may wait 
until one of the drawer’s checks is pre- 
sented and then refuse payment on its 
right of set-off. Mt. Sterling National 
gy v. Green, 99 Ky. 262. 32 B. L. J. 

A bank which holds the overdue note 
of a depositor has a lien on his deposit 
superior to the lien of warrant of attach- 
ment issued by a creditor of the depositor. 
although at the time of the attempted 
levy on the deposit, the bank has not 
actually appropriated the deposit to the 
satisfaction of its claim. People v. St. 
Nicholas Bank, 44 N. Y. App. Div. 313. 
32 B. L. J. 886. 

A commission merchant, through a mis- 
understanding, deposited the proceeds of 
a sale to the credit of the brother of the 
person to whom they really belonged. 
The bank applied the deposit to a debt 
owing toit from the brother. In an action 
against the bank by the real owner of the 
proceeds, it was held that he was entitled 
to recover. Wilson v. Farmers’ First 
National Bank, 176 Mo. App. 73, 162 
S. W. Rep. 1047. 32 B.L. J. 885. 

Where money belonging to a depositor 
is received by a bank after the depositor’s 
death, it holds the same as trustee; it 
has no right to apply it to the payment of 


a debt due from the depositor’s estate, | 


but must turn the money over to the 

administrator. Padgett v. Bank, 141 Mo. 

App. 374, 125 S. W. Rep. 219. 32 B. L. 
885. 
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_ A bank may not apply a deposit stand- 
ing in the name of the depositor as guar- 
dian, which the bank knows is made up of 
guardianship funds, to the payment of the 
guardian’s individual note. Johnson v. 
Payne & Williams Rank, 56 Mo. App. 
257. 32 B. L. J. 885. 

A_ bank may not apply a deposit in satis- 
faction of a debt owing to it from the 
depositor where that debt is fully protected 
by other collateral security. Furbur v. 
Dane, 203 Mass. 108, 89 N. E. Rep. 227. 
32 B. L. J. 887. 

Under section 726 of the California Code, 
a bank which holds notes secured by a 
mortgage cannot apply funds on deposit 
in the bank to the credit of the mortgagor 
generally, in reduction or payment of the 
notes. McKean v. German-American Sav- 
ings Bank, 118 Cal. 334, 50 Pac. Rep. 
656. 32 B. L. J. 887. 


§263. Necessity for depositor’s consent. 

A bank may set off a general deposit 
against an indebtedness owing to it from 
the depositor without the latter’s consent. 
Wilson v. Farmers’ & First National 
Bank, 176 Mo. 73, 162 S. W. Rep. 1047. 
32 B. L. J. 884. 

A bank cannot in the absence of an 
agreement apply a deposit to the payment 
of a note held by it which the depositor 
signed as guarantor. .O’Grady v. Stotts 
City Bank, 136 Mo. App. 366, 80 S. W. 
Rep. 696. 32 B. L. J. 884. 


§264. Set off as to agents, trustees, execu- 
tors and attorneys. 


Where a note held by a bank matures 
after the maker’s death, the bank may 
upon maturity set off the note against 
the maker’s deposit. Little’s Admr. v. 
City National Bank, 115 Ky. 629. 32 
B. L. J. 292. 


§268. Unmatured note of depositor. 
See Bankruptcy, §61. 


A bank cannot retain a deposit to meet 
an unmatured note, made or guaranteed 
by the depositor. Commercial National 
Bank v. Proctor, 98 Ill. 558; Wiley v. 
Bunker Hill Nat. Bank, 183 Mass. 495, 
67 N. E. Rep. 655. 32 B. L. J. 292. 


MAKER. 
§271. Liability of maker. 


Where the maker of a note, made while 
intoxicated, thereafter with full knowledge 
of the facts promises to pay it, it can be 
enforced. Matz v. Martinson, Minn., 


149 N. W. Rep. 370. 32 B. L. J. 24. 
MARRIED WOMEN. 
As to accommodation paper, see §18. 


§273. Rights and liabilities of married 
women generally. 


A trust company, holder of a note upon 


| 
| 
| 
| | 
| 


MARRIED WOMEN (Continued.) 


which the defendant, a married woman, 
was an accommodation maker, presented 
it at the bank where it was payable and 
collected. The defendant thereafter de- 
livered to the trust company for discount 
a new note for a smaller amount for the 

urpose of increasing her account at the 

ank which paid the original note. It 
was held that under the New Jersey statute 
the trust company could recover in an 
action against the defendant. Newark 
Trust Co. v. Curtiss, 85 N. J. Law 491. 
32 B. L. J. 802. 


MATURITY. 


§276. Construction of note with reference 
to time of maturity. 

An undated note is deemed to bear the 
date on which it was made. Potter v. 
Tucker, Ala., 66 So. Rep. 922. 32 B. L. 
J. 165. 

A note payable on or before a certain day 
is payable before such day at the option of 
the maker, not the holder. Mattison v. 
Marks, 31 Mich. 421. 32 B. L. J. 125. 


MORATORIUM. 


Effect of moratorium. 

A bill of exchange, drawn, accepted and 
payable in the kingdom of Belgium, is 
governed by the laws of Belgium and can- 
not be enforced in New York where a 
moratorium has been promulgated in 
Belgium, indefinitely extending the due 
dates of all negotiable instruments. Gold- 
muntz v. Spitzel, 154 N. Y. Supp. 1025. 
32 B. L. J. 720. 


MORTGAGES. 
§287. Chattel mortgage. 


See Bankruptcy, §60. 

A pledge of certain stock enumerated 
in a schedule and “ also such additional 
shares of stock as the company (pledgor) 
may from time to time acquire,’’ includes 
only additional shares of the stock issues 
enumerated in schedule. Guaranty Trust 
Co. v. Autosales Gum & Chocolate Co., 
150 N. Y. Supp. 832. 32 B.L. J. 157. 


NATIONAL BANKS. 
See Bankruptcy, §60. 


§290. State control of national banks. 


State laws control the dealings and con- 
tracts of national banks, except where 
they conflict with the laws of the United 
States. McClellan v. Chipman, 164 U. 
S. 347; Davis v. Elmira Savings Bank, 
161 U. S. 275. 32B.L. J. 219. 

A state statute requiring national banks 
to give town clerks a list of their share 
holders is valid. Waite v. Dowley, 94 
U. S. 527. 32 B. L. J. 220. 
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NATIONAL BANKS (Continued.) 


The contracts of national banks are 
governed and construed by state laws. 
National Bank v. Commonwealth, 9 Wall 
(U. S.) 353. 32 B.L. J. 220. 

A state statute prescribing a penalty 
for the receipt of deposits by a national 
bank when insolvent is invalid. Easton 
v. Iowa, 188 U. S. 220. 32 B. L. J. 219. 


§291. Powers of national banks in general. 

A national bank has no power to contract 
to sell stock which it does not own and 
such contract cannot be enforced against 
it. Hotchkin v. Third Nat. Bank, Mass., 
106 N. E. Rep. 974. 32 B. J. L. 33 

A national bank may buy drafts with 
bills of lading attached, but has no power 
to purchase bills of lading. First National 
Bank v. First National Bank, Pa., 92 
Atl. Rep. 1076. 32 B. L. J. 250. 


§293. Loans by national banks. 


A national bank may take stock as 
collateral for a loan and in case the loan is 
not paid, may take title to the stock for 
the purpose of enforcing its rights. Corn 
Exchange National Bank v. Kaiser, Wis., 
151 N. W. Rep. 259. 32 B. L. J. 297. 


NEGOTIABILITY. 


§299. Stipulations in general not affecting 
negotiability. 

- A note payable one year after date, 
with a provision authorizing the holder 
to take judgment by confession at any 
time, is negotiable. Gelbach v. Carlin- 
ville Nat. Bank, 83 Ill. App. 129. 32 
B. L. J. 126. 

An instrument which admits an indebt- 
edness, states that the debtor holds it in 
trust for the creditor and promises to pay 
it to the creditor’s order one year after 
date is a valid promissory note. Hickok v. 
Bunting, 92 N. Y. App. Div. 167, 86 N. 
Y. Supp. 1059. 32 B. L. J. 147 


§303. Conditiona! instruments. 


A note payable ninety days after date 
which contains the following stipulation, 
“This note is payable when Post Office 
Department accepts my building for me,” 
is not negotiable. Devine v. Price, 152 
N. Y. Supp. 321. 32 B. L. J. 395. 


§304. Certainty of amount. 

The negotiability of a note is not affected 
by the fact that it contains the following 

rovision; ‘‘A discount of six per cent. will 

e allowed if paid in full within fifteen 
days from date.’’ Farmers’ Loan & Trust 
Company, v. Planck, Neb., 152 N. W. 
Rep. 390. 32 B. L. J. 609. 

R note is not rendered nonnegotiable 
because it contains the following clause: 
“If suit is begun judgment may be taken 
for an additional $15.00 and ten per cent. 
of the amount due for attorney’s fees.’ 


i 
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NEGOTIABILITY (Continued.) 


Seton v. Exchange Bank, Okla., 150 Pac. 
Rep. 1079. 32 B. L. J. 842. 


§306. Time of payment. 


A note providing that the payee may 
declare it due at any time he deems it to 
be insecure is nonnegotiable. Reynolds 
v. Vint, Oregon, 144 Pac. Rep. 526. 
32 B. L. J. 31. ' 

A note payable six months after the 
maker’s death is negotiable. Deeter v. 


Burk, Ind., 107 N. E. Rep. 304. 32 B. | 
L. J. 163. 


NOTARIES. 


§314. Acknowledgements of instruments 
taken before notaries who are 
officers, or stockholders, or both, 
in interested corporation. 

A chattel mortgage to a bank is not 
invalid because it is acknowledged before 
a notary who is an employee of the bank. 
In re Virgin, 224 Fed. Rep. 128. 32 B. 
L. J. 753. 


NOTICE OF DISHONOR. 
See Indorsements, §237. 


§323. To whom notice may or should be 
given. . 


A surety is not entitled to demand or 
notice of dishonor. Fritts v. Kirche- 
dorfer, Ky., 124 S. W. Rep. 882, Rouse v. 
Wooten, N. C., 63 S. E. Rep. 530. 32 
B. L. J. 727-8. 

The indorser of a note is entitled to 
notice, although it is held by the bank of 
which he is president. Frazee v. Phoenix 
Nat. Bank, Ky., 170 S. W. Rep., 532. 
32 B. L. J. 19. 

The accommodation maker of a note is 
not entitled tonotice. First State Bank v. 
ay 175 S. W. Rep. 10. 32 

. J. 541. 


A stockholder or officer of a corporation 
indorsing a note made by the corporation 
prior to its delivery to the payee is not an 
accommodated party so as to excuse the 
giving of notice. McDonald v. Lucken- 

ach, 170 Fed. Rep. 434; First National 
Bank v. Bickel, Ky., 137 S. W. Rep. 790; 
Houser v. Fayssoux, N. C., 83 S. E. Rep. 
692. 32 B. L. J. 725 

Accommodation indorsers of a note are 
entitled to notice of dishonor, even though 
they are directors of the corporation by 
which the note was made. Houser v. 
Fayssoux, N. C., 83 S. W. Rep. 692. 
32 B. L. J. 110. 

Under the negotiable instruments law 
one who indorses a note prior to its de- 
livery to the payee, is liable as an indorser 
only and is discharged unless the note is 
duly presented and notice of dishonor is 
given. Rockfield v. First National Bank, 
77 Ohio St. 311, 83 N. E. Rep. 392; 
Blanchard & Co. v. Haddock, 192 N. Y. 
499, 85 N. E. Rep. 692; Phoenix National 


THE BANKING LAW JOURNAL 
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Bank v. Hanlon, Mo., 166 S. W. Rep. 
831; Gibbs v. Guaraglia; 75 N. J. Law 
168, 67 Atl. Rep. 81; J. H. Perry & Co., 
v. Taylor Brothers, 148 N. C. 363, 62 S. 
E. Rep. 423; Lewy v. Wilkinson, La., 
64 So. Rep. 1003; Deahy v. Choquet, 28 
R. I. 338, 67 Atl. Rep. 421; Farquhar v. 
Higham, 16 N. D. 106; Baumeister v. 
Kuntz, Fla., 42 So. Rep. 886; Third Na- 
tional Bank v. Bickel, Ky., 137 S. W. 
Rep. 790. 32 B. L. J. 721-722. 

Under the California Code one who 
indorses a note in blank before delivery 
to the payee is liable as an indorser only 
and he is entitled to notice of dishonor. 
Navajo County Bank v. Dolson, 163 Cal. 
485, 126 Pac. Rep. 153. 32 B. L. J. 723. 

In Mississippi one who indorses a note 
in blank before delivery to the payee is 
liable as maker and is not entitled to 
notice of dishonor. Lindsay v. Parrott, 
Miss., 66 So. Rep. 412. 32 B.L. J. 723. 
§325. Place of sending notice, diligence 

in locating indorsér. 


Where an indorser adds an address to 
his signature, notice of dishonor must be 
sent to that address. Century Bank v. 
ex 151 N. Y. Supp. 588. 32 B. 

. J. 230. 


§327. Notice by mail. 


Where a notice of dishonor is mailed 
as required by law, the fact that it is not 
received is immaterial. Board of Educa- 
tion v. Angel, W. Va., 84 S. E. Rep. 747. 
32 B. L. J. 394. 


§328. Proof of notice. 


When the cashier of a bank who, as 
notary, protested a note held by the bank, 
testifies that he mailed notice of dishonor 
to the indorser, testimony by the payee 
that he saw the note three days after the 
notary claimed to have written a memo- 
randum of protest on the face of the note, 
and that there was then no such memoran- 
dum thereon, raises a question of fact as 
to the giving of notice, which the jury 
must decide. First Nat. Bank v. Star 
Watch Case Company, Mich., 153 N. W. 
Rep. 722. 32 B. L. J. 691. 


§329. Where notice not necessary. 


A drawer, who has countermanded the 
payment of his check, is not entitled to 
notice of dishonor. Purchase v. Mattison, 
13 N. Y. Super. Ct. 587; Scanlon v. Wal- 
lach, 53 Misc. Rep. (N. Y.) 104, 102 N. 
Y. Supp. 1090. 32 B. L. J. 634. 


§331. Waiver of notice. 
See Presentment for Payment, §408. 
A clause in a note, waiving notice of 
extensions of time, granted to the principal 
party, waives presentment for payment 
and notice of dishonor. First National 


Bank v. Johnson, N. C., 86 S. E. Rep. 
360. 32 B. L. J. 775. 


BE 
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_ When the indorser of a note told the 
indorsee that he would look after its col- 
lection and, at maturity, the indorser 


gave the indorsee his consent to extend. 


the maker’s time, the indorser waived 
presentment and notice. Moll v. Roth 
ye 152 Pac. Rep. 235. 32 B. L. 


OFFICERS OF BANKS. 


§333. Liability of bank for acts of president. 


The president of a bank has no authority, 
by virtue of his office, to employ an at- 


_ torney on a contract for a yearly retainer. 


Dent v. People’s Bank, Ark., 175 S. W 
Rep. 1154. 32 B. L. J. 469. 


Liability of president. 


The president of a bank who loans the 
bank’s money to a nephew on securities 
which he knows to be inadequate, is per- 
sonally liable to the bank. Lawrence v. 
Stearns, 79 Fed. Rep. 878. 32 B.L. J. 417. 

The president of a bank who loans the 
bank’s money to a minor, payment of 
which cannot be enforced, is personall 
liable to the bank. Brown v. Farmers & 
Merchants’ Nat. Bank, 88 Tex. 265, 31 
S. W. Rep. 285. 32 B. L. J. 417. 

The president of a bank who lets a 
customer largely overdraw his account, 
the funds to be used in a transaction in 
which the president is interested, is per- 
sonally liable to the bank. First Nat. 
_— v. Reed, 36 Mich. 263. 32 B. L. J. 


§337. Authority of cashier. 


A cashier has no authority to promise a 
person executing a note to the bank, that 
the note will not be enforced. Such a 
promise if made, is not binding on the 
bank. Gibbs. v. First National Bank, 
Okla., 148 Pac. Rep. 994. 32 B. L. J. 529. 


Liability of directors for cashier’s embez- 
zlements. 


The cashier of a savings bank committed 
a series of embezzlements extending over 
a period of about forty years, concealin 
his fraud by false entries in the books o 
the bank. Twice a year the directors 
appointed two auditors who went through 
the form of auditing the books. While 
they did not discover the fraud, it appeared 
that the defalcations could have been 
uncovered by a properly taken trial 
balance or a reasonable careful audit of 
the books. Although the directors were 
regular in their attendance at meetings and 
served without compensation, it was held 
that they were liable to the bank for the 
loss sustained during the period of six years 
prior to bringing suit against them. Lip- 
pitt v. Ashley, Conn., 94 Atl. Rep. 995. 
32 B. L. J. 591. 
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OFFICERS OF BANKS (Continued.) 
Voting by Directors. 


Three directors of the board of a savings 
bank, consisting of five members, being a 
majority, constitute a board and may 
transact the business of the bank. Dicka- 
son v. Grafton Savings Bank Company, 
17 O. D. C. 357. 32 B. L. J. 638. 

The directors of a bank may bind the 
bank by a major vote of those present, at 
a regular meeting of the board, or at a 
special meeting of which all have been duly 
notified, provided there isa _—_ present 
Edgerly v. Emerson, 23 N. H. 555. 32 B. 
L. 7 638. ; 


OVERDRAFTS. 


§353. Overdrafts in ~eneral. 


A bank is under no obligation to pay a 
customer’s overdraft checks, even though 
it has permitted the customer to overdraw 
on previous occasions. First National 
Bank v. First National Bank, Tenn., 154 
S. W. Rep. 965. 32 B. L. J. 785. 


§354. Personal liability of officer of bank. 
See Officers of Banks, 


The president of a bank who permits an 
overdraft by a person with whom the 
president is interested in business, is 
personally liable for the loss sustained by 
the bank. Oakland Bank of Savings v. 
Wilcox, 60 Cal. 126. 32 B. L. J. 419, 785. 

The president of a bank opened an 
account for his insolvent son by discount- 
ing his unsecured note and then permitted 
him to overdraw without the knowledge 
of the hoard of directors. The estate of 
the president, who afterwards died, was 
held responsible for the loss sustained. 
Western Bank of Louisville v. Coldewey’s 
Executrix, 26 Ky. L. Rep. 1247, 83 S. W. 
Rep. 629. 32 B. L. J. 418, 786. 

Where a cashier acting upon the advice 
of the president and directors individually, 
and upon his own judgment as to his best 
interests of the bank, permits a depositor 
in good standing to overdraw his account, 
he will not be personally responsible to the 
bank for a loss resulting therefrom. First 
National Bank v. Reese, 25 Ky. L. Rep. 
778, 76 S. W. Rep. 384. 32 B. L. J. 786. 


§355. Rights of bank where account over- 
drawn. 


A bank may recover the amount of an 
overdraft from a depositor, even though 
it paid his check in the mistaken belief 
that it was drawn against sufficient funds. 
James River Nat. Bank v. Weber, N. D., 
124 N. W. Rep. 952. 32 B. L. J. 862. 

Where a drawee bank pays a check in 
the ordinary course of business to one who 
receives and presents it in good faith, the 
bank cannot recover the money thus paid, 
although the payment was made in the 
mistaken belief that the check was drawn 
against sufficient funds. Manufacturers’ 
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National Bank v. Swift, 70 Md. 515, 17 
Atl. Rep. 336; Chambers v. Miller, 13 
C. B. N. S. (Eng.) 125. 32 B. L. J. 864. 

A bank cannot recover the amount of 
an overdraft check from a third party to 
whom it was paid in good faith, even though 
it was paid after banking hours as an ac- 
commodation to the payee and in ignorance 
of the fact that the drawers had withdrawn 
their account on that day. Spokane & 
Eastern Trust Co. v. Huff, Wash., 115 
Pac. Rep. 80. 32 B. L. J. 865. 

Authority to an agent to draw checks 
against his principal’s account does not 
authorize him to overdraw the account, 
and if he does overdraw, the principal is 
not liable to the bank for the overdraft. 
Merchants’ National Bank v. Nichols & 
Shepard Co., 223 Ill. 41, 79 N. E. Rep. 38. 
32 B. L. J. 863. 

Where a principal continually permits 
his agent to overdraw the principal's 
account, the agent has implied authority 
to overdraw and the principal is liable to 
the bank for any such overdrafts. Mer- 
chants & Planters’ National Bank v. Clif- 
ton Mfg. Co., 56 S. C. 320, 33 S. E. Rep. 
75. 32 B. L. J. 863. 

Where an agent acting without authority 
opened an account in his principal’s name 
and thereafter overdrew the account, it 
was held that the principal was not liable 
to the bank for the overdraft, even though 
the money thus obtained by the agent was 
paid to the principal in settlement of the 
agent’s accounts. Case v. Hammond 
Packing Co., 105 Mo. App. 168, 79 S. W. 
Rep. 732. 32 B. L. J. 863. 

Where a drawee pays a check more than 
one year after its date, thereby causing 
an overdraft, and it appears that the drawer 
has in the meantime paid the debt for which 
the check was given, the bank can not 
recover the amount of the overdraft from 
the drawer. Lancaster Bank v. Wood- 
ward, 18 Pa. St. 357. 32 B. L. J. 255. 

When a bank, knowing that a deposi- 
tor’s account is overdrawn, receives a 
check drawn by him and gives the holder 
a deposit slip therefor, it is liable for the 
amount to the holder and cannot there- 
after return the check to him, upon learn- 
ing of the depositor’s insolvency. Arkan- 
sas Trust & Banking Company v. Bishop, 
Ark., 178 S. W. Rep. 422. 32 B. L. J. 628. 

Where one partner overdrew the firm 
account on checks issued in payment of 
personal debts, the bank was held entitled 
to recover the amount of the overdraft 
from the other partner, notwithstanding, 
that the latter had instructed the firm 
bookkeeper to draw checks for firm pur- 
poses oe. Morris v. First National Bank 
1 302 301, 50 So. Rep. 137. 32 B. L. 


“In New York and Massachusetts it has 
been held that a bank which pays an over- 
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draft check at the clearing house in the 
mistaken belief that the check is good, 
may recover the amount from the bank 
to which the payment was made, even 
though the check is not returned within 
the time limited by the clearing house 
rules. It must appear, however, that the 
bank which received payment has not 
altered its position in the meantime by 
paying the proceeds over to the owner of 
the check. Merchants’ Nat. Bank v. 
National Eagle Bank, 101 Mass. 281; 
Citizens’ Central Nat. Bank v. New Am- 
sterdam Nat. Bank, 128 N. Y. App. Div. 
554, 109 N. Y. Supp. 872. 32 B.L. J. 865. 

Where a check was paid at a branch 
office of the drawee bank, it was held that 
the bank might recover the money from 
the person to whom it was paid upon dis- 
covering the check was an overdraft. 
Woodland v. Fear, 71 El. & B. (Eng.) 519. 
32 B. L. J. 865. 

The fact that a bank has paid an over- 
draft check does not give it any rights in 
the property purchased by the drawer 
with the proceeds of the check. Kollock 
pen, 43 Mo. App. 566. 32 B. L. J. 

Where a depositor, maintaining two 
accounts in the same bank, overdraws one 
of them, the bank is entitled to charge the 
overdraft against the other account. 
Hiller v. Bank of Columbia, S. C., 75 S. E. 
Rep. 789. 32 B. L. J. 402. 


PATENT RIGHT NOTES. 


§362. Validity of patent right notes. 


A South Dakota statute makes it a mis- 
demeanor for any one to take a note for a 
atent right unless the words “ Given 
or a patent right, or right claimed to be a . 
patent right.”’ are stamped or written in 
red ink across the face of the note. Under 
this statute it is held that a note, which 
does not comply with the law in this respect 
is void in the hands of the payee and any 
person taking it with notice. Citizens’ 
State Bank v. Rowe, S. D., 153 N. W. Rep. 
939. 32 B.L. J. 844. 


PAYEE. 


§364. Construction of instrument as to 
payee. 

A note “ payable to the order of A or 
bearer ’’ is payable to bearer and may be 
transferred without indorsement. Phoenix 
Nat. Bank v. Saucier, Miss., 59 So. Rep. 
91. 32 B.L. J. 53. 


PAYMENT. 


See Altered Paper, §40. 
Antedated and Postdated Instru- 
ments, §46. 
Deposits, §168. 
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§368. Payment in general. 


Where a drawee bank gives credit on 
its books for the amount of a check to 
the depositor thereof, the same constitutes 
an irrevocable payment. American Nat. 
Bank v. Miller, 185 Fed. Rep. 338; Second 
Nat. Bank v. Gibboney, 43 by App. 492, 
87 N. E. Rep. 1064; Bartley v. State, 53 
ee Se 73 N. W. Rep. 744. 32 B. L. 


* Where a check is sent to a bank with a 
request that the amount be sent in cash 
and the money is sent in an unregistered 
letter, which isnever received, there isno 
payment of the check. Clay City Nat. 
Bank v. Conlee, 106 Ky. 788, 51 S. W. 
Rep. 615. 32 B. L. J. 253. 

The indorsement of a check by the holder 
is not necessary to give validity to the — 
ment of the check by the drawee ba 
Osborn v. Gheen, 5 Mackey (D. C.) 189. 
32 B. L. J. 253. 

A bank is protected in paying a check 
the body of which is not in the handwriting 
of the drawer. First State Bank v. 
Vogeli, Kans. 96 Pac. Rep. 490. 32 B. 
L. J. 252. 

A bank is protected in paying a check in 
which a year is omitted from the date. 
Israel v. State Nat. Bank, pd La. 885, 50 
So. Rep. 783. 32 B. L. J. 252 

In paying without inquiry a check 
which has been torn in pieces and pasted 
together again, a bank is guilty of negligence 
and is responsible to the drawer for such 
loss as he suffers. Scholey v. Ramsbottom 
2 Camp. Sew ) 485. Ingham v. Primrose, 

. B. N.S. (Eng.) 82. 32 B. L. J. 252. 

A bank is not guilty of negligence in 
paying a check drawn on a blank form 
issued by some other bank. First State 
Bank v. Vogeli, Kan., 96 Pac. Rep. 490. 
32 B. L. J. 256. 

Where A, the holder of a check, indorsed 
it in blank’ and delivered it to B for de- 
posit to A’s account, the drawee bank was 

rotected in paying the check in good 

faith to B. Peerot v. Mt. Morris Bank, 
120 N. Y. App. Div. 241, 104 N. Y. Supp. 
1045. 32 B. L. J. 322. 

Where a number of checks presented 
simultaneously aggregate more than the 
deposit against which they are drawn, the 
bank must pay them so far as the deposit 
will go. The bank may exercise discretion 
as to which checks to pay, without refer- 
ence to dates or amounts. Reinisch v. 
Consolidated Nat. Bank, 45 Pa. Super. 
Ct. 236. 32 B. L. J. 482, 600. 

Where a wife deposited money in her 
husband’s name, with instruction to pay 
checks drawn either by herself or her hus- 
band, the bank was held protected in pay- 
ing a check drawn by the husband’s 
father upon being instructed to do so by the 
wife.. Craig v. Miners’ Bank, Mo., 176 
S. W. Rep. 433. 32 B. L. J. 471. 


PAY MENT (Continued.) 


A drawee bank is not bound to take 
notice of memoranda on a check for the 
convenience of the drawer. State Nat. 
Bank v. Dodge, 124 U. S. 333; Denton 
Nat. Bank v. Kenney, 116 Md. 24, 81 Atl. 
Rep. 227. 32 B.L. if 253. 

The validity of the payment of a bill 
of exchange is determined by the law of 
the place where the bill is payable. Caras 
v. Thalmann, 138 N. Y. App. Div. 297, 
123 N. Y. Supp. 97. 32 B. L. J. 78. 


‘Checks against partnership and joint ac- 


counts. 


A bank may pay checks against a part- 
nership deposit, signed by one of the 
artners in the name of the firm. Gish 
anking Co. v. Leachman’s Admr., Ky., 
174 S. W. Rep. 492. 32 B. L. J. 306. 
Where funds are deposited to the credit 
of several persons, not partners, the bank 
is not protected in paying checks not 
signed by all of the parties, unless there 
is an agreement to the contrary. Gish 
Banking Co. v. Leechman’s Admr., Ky., 
174 S. W. Rep. 492. 32 B. L. J. 306. 


Payment of stale check. 


See Overdrafts §355 

A check does not become stale in six 
days so as to put a drawee bank on inquiry 
when the check is presented at the end of 
that period. Merchants & Planters’ Nat. 
Bank v.Clifton Mfg. Co., 56 S. C. 320, 
33 S. E. Rep. 750. 32 B. L. J. 255. 


Checks signed by agent. 


An agent had authority to draw checks 
in his principal’s name for cotton. The 
drawee bank paid checks drawn by the 
agent with knowledge that they were not 
drawn for the authorized purpose. The 
bank was held liable to the depositor for 
the amount wrongfully drawn by the 
agent. W.R. Miller Co. v. me Tex., 
159 S. W. Rep. 96. 32 B. L. 

An agent was authorized to 


against the account of a corporation: 
The bank paid the agent’s checks out of 
the personal account of the president of 


the corporation. It was held that the 
bank was liable to the president. Crab 
v. Citizens’ State Bank, Ida., 126 Pac. 
Rep. 520. 32 B. L. J. 125, 402. 

Where a depositor having two accounts 
in a bank authorizes an agent to draw 
against one of the accounts, the bank will 
not be permitted to charge any checks 
drawn by such agent against the other 
account. Hiller v. Bank of —— 
— 75 S. E. Rep. 789. 32 B. L. J. 125, 


Orthe proper course for a bank to follow, 
where a check is presented which calls for 
an amount larger than the amount on 
deposit to the credit of the drawer, is 
either to pay the check and charge the 
excess against the drawer’s account as an 
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PAYMENT (Continued.) 


overdraft, or to refuse payment on the 
ground that the check is drawn against 
insufficient funds. In re Brown, 2 Story 
(U.S.) 502, Fed. Cas. 1985; Dana v. Third 
Nat. Bank, 13 Allen (Mass.) 445; Bromley 
v. Commercial Nat. Bank, 9 Phila. (Pa.) 
522; Foster v. Bank of London, 3 F. & F. 
(Eng.) 214. 32 B. L. J. 477-482. 


§372. Check as payment. 


Where the payee of a check has it 
certified, his act renders the check opera- 
tive as a payment or discharge of the in- 
debtedness for which it was given. Schef- 
fenacker v. Hoopes, Md., 77 Atl. Rep. 
130; St. Regis Paper Co. v. Tonawanda 


Board and Paper Co., 107 N. Y. App. 
esr 94 N. Y. Supp. 946. 32 B. a 


Where the payee of a check indorsed it 
for value to another and was released from 
liability because of nonpresentment, the 
check was an effective payment of money 
by the drawer to the payee. Brown v. 
Schintz, 202 Ill. 509, 67 N. E. Rep.. 172. 
32 B. L. J. 637. 


§374. Notes payable at a bank. 
See Presentment for Payment, §391. 


PLEDGE AND COLLATERAL. 


§386. Sale of collateral. 


The president of a bank, who was 
authorized by a borrower to sell stock, 
pledged for a loan, sold it without notice 
to the borrower, without advertising the 
sale, and at an inadequate price. The 
president was held liable for the loss 
sustained by the borrower, but since the 
president was authorized to act for both 
parties, the bank was not liable. Lem 
v. Wilson, Cal., 150 Pac. Rep. 641. 32 
B. L. J. 680. 


Enforcing secured note. 


The holder of a note may proceed 
against the indorser without first resorting 
to collateral in the holder’s hands. First 
National Bank v. Wood, 71 N. Y. 405. 
32 B. L. J. 729. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity of presentment. 
See Notice of Dishonor, §323. 


The maker of a note payable at a bank 
is not discharged by failure to present at 
maturity, even though the maker’s de- 
posit was sufficient to pay the note at 
maturity and the bank subsequently fails. 
A note payable at a bank is not equivalent 
toa whe in this regard. Binghampton 
Pharmacy v. First National Bank, Tenn., 
17 S. W. Rep. 1038. 32 B. L. J. 453. 

The rule, which requires the present- 
ment of a check within a reasonable time 
after its issue, in order to charge the drawer 
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PRESENTMENT FOR PAYMENT. 
(Continued.) 


with liability, applies to a check which has 
been certified at the instance of the drawer 
before its delivery to the payee. North- 
western Iron & Metal Company v. Na- 
tional Bank of Illinois, 70 Ill. App. 245. 
32 B. L. J. 804. 


§394. Manner of presentment. 


A demand on the maker of a secured 
note without offering to return his colla- 
teral, is insufficient to charge an indorser 
with liability. Ocean Nat. Bank v. Fant, 
50 N. Y. 474. 32 B. L. J. 730. 


§399. Place of presentment. 


A note dated at Hornell, N. Y., and pay- 
able at ‘“‘the First National Bank.’’ ma 
be presented at the First National Bank 
of Hornell, N.Y. Finch v. Calkins, Mich., 
149 N. W. Rep. 1037. 32 B. L. J. 101. 


§400. Time of presentment of checks. 


The fact that a check is presented through 
a clearing house does not extend the time 
allowed for the presentment in order to 
charge the drawer or indorsers. Holmes 
v. Roe, 62 Mich. 199, 28 N. W. Rep. 864; 
Edmiston v. Herpolsheimer, 66 Neb. 94, 
92 N. W. Rep. 138. 32 B. L. J. 121. 

A collecting bank received a check in 

ayment ‘of a draft on Saturday morning 
in time to have presented it on that day. 
It presented the check to the clearing house 
on Monday, when it was refused because 
of the drawer’s failure. It was held that 
the bank had not used due diligence and 
was liable to the owner of the draft. 
Bank of Commerce v. Miller, 105 Ill. App. 
224. 32 B. L. J. 122. 

In New York and Pennsylvania, where 
a check is delivered after banking hours, 
the holder may deposit it the next day and 
it may be presented through the clearing 
house on the day following. Such pro- 
cedure does not discharge the drawer or 
indorsers. Zaloom v. Ganim, 129 N. Y. 
Supp. 85; Loux v. Fox, 171 Pa. St. 68, 
33 Atl. Rep. 190; Willis v. Finley 173 Pa. 
St. 28, 34 Atl. Rep. 213. 32 B. L. J. 121. 

The defendant indorsed a check, payable 
to his order, and deposited it with the 
plaintiff trust company; The latter trans- 
ferred the check to the A Bank, through 
which it cleared. The A Bank presented 
the check through the clearing house on 
the second day after its delivery to the 
payee and the check was returned because 
of the drawer’s failure on the day of present- 
ment. The plaintiff, which thereupon 
made the amount good to the A Bank was 
held entitled to recover from the defendant 
indorser, inasmuch as there had been a 
proper presentment and the transaction 
did not constitute a payment of the check. 
Columbia Knickerbocker Trust Co. v. 
Miller, N. Y., 109 N. E. Rep. 179. 32B. 
L. J. 615. 
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PRESENTMENT FOR PAYMENT. 
(Continued.) 


A bank collecting a check is entitled, so 
far as the owner of the check is concerned, 
to present it for er owed through the 
clearing house. Merchants’ National 
Bank v. Dorchester, Tex., 136 S. W. Rep. 
551. 32 B. L. J. 122. 

Where a bank in the collection of a 
check receives another check in payment 
thereof, it must exercise the utmost dili- 
= in collecting the substituted check. 

t may not hold the check for presentment 

through the clearing house. Noble v. 
Doughton, 72 Kans. 344, 83 Pac. Rep. 
1048. 32 B. L. J. 123. 


§401. Time of presentment of demand 
notes. 


In central Kentucky a demand note is 
overdue after four months and if not pre- 
sented before that time, the indorser is 
discharged. Frazee v. Phoenix Nat. Bank, 
Ky., 170 S. W. Rep., 532. 32 B. L. J. 19. 


§404. Effect of delay in presentment of 
checks. 


Practically the only risk assumed by the 
holder of a check in delaying presentment, 
so far as his rights against the drawer are 
concerned, is the insolvency of the drawee. 
Springfield & Marine Fire Insurance Co., 
v. Tincher, 30 Ill. 399. 32 B. L. J. 149. 

If a check is not presented promptly 
after its last negotiation, the indorsers are 
discharged. First Nat. Bank v. Miller, 
ad Neb. 500, 65 N. W. Rep. 1064. 32 B. 


Where the drawer of a check is dis- 
charged by delay in presentment, the 
indorsers are also discharged. Neg. Inst. 
L., Sec. 201 of the New York Act. 32 
B. L. J. 15€. 

Where the drawee bank fails before a 
check is presented, but the drawer settles 
with the bank so as to sustain no loss, he 
will not be discharged of liability on the 
check. Williams v. Brown, 82 N. Y. App. 
a 353, 80 N. Y. Supp. 247. 32 B.L. J. 


The drawer of a check is not discharged 
by two years’ delay in presentment where 


he suffers no loss as a result thereof. Nel- 
son v. Kastle, 105 Mo. App. 187, 79 S. W. 
Rep. 730. 32 B. L. J. 150. 

Immediate presentment of checks or 
drafts issued by banks is not required in 
order to charge the drawer. Marbourg v. 
Brinkman, 23 Mo. 511. 32 B. L. J. 150. 

If the holder of a certified check does not 
present it within a reasonable time the 
drawer is discharged of ew to the 
extent of any loss which he suffers y reason 
of the delay. Thompson v. British North 
American Bank. 13 Jones & S. (N. Y.) 1. 
32 B. L. J. 804. 
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PRESENTMENT FOR PAYMENT. 
(Continued.) 
§408. Waiver of presentment. 
See Notice of Dishonor, §331. 

When the indorser of a note, at the time 
of indorsement and again at maturity, 
tells the indorser that he will look after the 
note and that the money will be in his 
hands, presentment and notice of dishonor 
are waived. Dillon v. Bron, Kans., 150 
Pac. Rep. 553. 32 B. L. J. 694. 


PROTEST, 


§409. Protest necessary only as to drawers 
or indorsers of foreign bills of 
exchange. 

Formal protest of a note is unnecessary 
in order to charge the indorser. First 
Nat. Bank v. Tustin, Pa., 92 Atl. Rep. 119. 
32 B. L. J. 27. 


SAVINGS BANKS. 


§423. Savings bank held liable for deposit 
paid to party not entitled. 

A savings bank which pays a deposit on 

a forged order to one who has the pass 

book in his possession, is liable to the de- 

ositor. Robestein v. Franklin Savings 

a 152 N. Y. Supp. 277. 32 B. L. J 


Production of pass book. 


A savings bank by-law, permitting the 
secretary to waive the production of the 
pass book, upon a withdrawal by a de- 
positor applies to joint as well as individual 
accounts. Brooks v. Erie County Savings 
— 154 N. Y. Supp. 692. 32 B. L. J. 

Where a savings bank depositor showed 
a reasonable excuse for failing to produce 
his pass book, he was held entitled to re- 
cover the deposit notwithstanding a by- 
law of the bank a that it should 
not be called upon to make any payment 
without presentment of the pass book, 
Meighan v. Emigrant Industrial Savings 
on 153 N. Y. Supp. 312. 32 B. Ly 
372. 


SIGNATURE. 


§428. Form of signature. 


Coupon bonds, signed by a facsimile of 
the maker’s autograph, adopted by the 
maker for that purpose, are valid. Pen- 
nington v. Baehr, 48 Cal. 565. 32 B. L. J. 
266. 


§432. Signature on corporate check. 


A bank is liable in paying the check of a 
corporation, the signature on which does 
not conform to the signature on file at the 
bank. Shoe Lasting Machine Co. v. 
Western Nat. Bank, 79 N. Y. App. Div. 
588, 75 N. Y. Supp. 627. 32 B. L. J. 255. 
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STATUTE OF LIMITATIONS. 


See Officers of Banks—Liability of 
directors for cashier’s embezzle- 
ment. 


Statute runs against note from maturity. 


The statute of limitations does not 
begin to run against a note until its ma- 
turitv. Dubowsky v. Binggeli, Mo., 171 
S. W. Rep. 12. 32 B. L. J. 97. 


STOCK AND STOCKHOLDERS. 


§447. Negotiability of shares of stock. 


The negotiability of national bank 
shares is determined by the federal laws. 
Doty v. First National Bank, 3 N. D. 9, 
53 N. W. Rep. 77. 32 B. L. J. 219. 


Lost stock certificate. 


Where the owner of a stock certificate 
claims to have lost it and the corporation 
issues a new one in its stead, it is liable 
to one who purchases the original certifi- 
cate for value and without notice of the 
issuance of the new certificate. People’s 
Bank v. Lamar County Bank, Miss., 67 
So. Rep. 961. 32 B. L. J. 780. 


§458. Bank’s statutory lien on its stock 
for stockholder’s indebtedness. 


Where a bank has knowledge of the fact 
that certain shares of its stock are held by 
the record owner as trustee for the real 
owner, the bank has no lien on the stock 
for an indebtedness, owing to it by the 
trustee. Porter v. Marine Savings Bank, 
Mich., 153 N. W. Rep.19. 32 B.L. J. 697. 


§464. Statuto liability in general of 
stockholders to creditors. 


Upon the failure of a national bank a 
stockholder cannot avoid his statutory 
liability, imposed for the benefit of the 
creditors, on the ground that he purchased 
his stock from an officer of the bank, who 
misrepresented the bank’s financial condi- 
tion. Ryan v. Mt. Vernon National Bank, 
224 Fed. Rep. 429. 32B.L. J. 769. 


STOPPING PAYMENT. 
§468. Giving notice. 


The order to stop payment must be 
communicated to the bank before the 
check to which it refers has been paid. 
Brandt v. Public Bank, 1389 N. Y. App. 
pr 123 N. Y. Supp. 207. 32 B. L. 

A stop payment order, to be binding on 
the bank must accurately describe the 
check to which it refers. Mitchell v. 
Security Bank, 147 N. Y. Supp. 470. 32 
B. L. J. 708. 

A bank is not bound as a matter of law 
to refuse payment of a check upon receipt 
of an unauthenticated telegram directing 
it to do so. Curtice v. London City and 
Midland Bank, 98 L. T. N. S. (Eng.) 190. 
32 B. L. J. 707. 
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STOPPING PAYMENT (Continued.) 


In the absence of a rule of the bank that 
stop orders must be in writing, a verbal 
notice is sufficient. Peopie’s Savings Bank 
& Trust Company v. Lacey, 146 Ala. 688, 
40 So. Rep. 346. 32 B.L. J. 707. 

The payee of checks delivered them to 
the cashier of the drawee bank outside 
the bank and after banking hours for the 
ap amg of being credited to his account. 

t was held that a notice to stop payment 
given by the drawer to the officers of the 
bank before banking hours on the following 
day was given in sufficient time. Kellogg 
v. Citizens’ Bank, Mo., 162 N. W. Rep. 
643. 32 B. L. J. 707. 

The payee of a check may stop payment 
where the check has been transferred with- 
out his indorsement. Public Grain and 
Stock Exchange v. Kune, 20 Ill. App. 137. 
32 B. L. J. 707. 


§469. Stopping payment of certified check. 
The certification of a check by the drawee 


bank terminates the drawer’s right to stop 


payment. National Commercial Bank v. 
Miller, 77 Ala. 168. 32 B. L. J. 707. 

After certification of a check, the drawer 
can not stop payment as against a holder 
in due course. Meridian Nat. Bank v. 
First National Bank, 7 Ind. App. 322, 
33 N. E. Rep. 247. 32 B. L. J. 265. 

The fact that the drawer of a check dis- 
covers after the payee has had it certified 
that the payee was insolvent does not 
authorize the drawer to stop payment. 
Carnegie Trust Co. v. First Nat. Bank, 
N. Y., 107 N. E. Rep. 693. 32 B.L. J. 265. 


§472. Duties and liabilities of banks. 


If a bank pays a check after payment 
has been stopped, it cannot charge the 
amount against the depositor’s account. 
German National Bank v. Farmers’ De- 
posit National Bank, 118 Pa. St. 294, 12 
Atl. Rep. 303. 32 B. L. J. 705. 

A bank which pays a check after pay- 
ment has been stopped, is responsible to 
the drawer, although the pass books of the 
bank contain a stipulation, that while the 
bank will endeavor to execute stop orders, 
it ‘‘ shall not be responsible for the execu- 
tion of an order to stop payment.”’ Elder 
v. Franklin National Bank, 25 Misc. Rep. 
(N. Ls, 716, 55 N. Y. Supp. 576. 32 B.L. 


A bank which pays a check after pay- 
ment has been stopped, is not liable to the 
depositor where the blank form used in 
stopping payment contains the following 
stipulation: ‘‘ I ask this as an act of court- 


release you from any lia- 
y in case of payment or non-payment.” 
ahn v. Home Savings Bank, Unreported 
decision. 32 B. L. J. 783. 
Where a bank pays a stopped check, it 
must tender the check to the payee before 
it can bring suit against him for the money 
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STOPPING PAYMENT (Continued.) 


paid. This case did not pass on the ques- 
tion whether the bank might have re- 
covered had it tendered the check. North- 
ampton Nat. Bank v. Smith, 169 Mass. 
281. 32 B. L. J. 708. 

Where a bank pays a stopped check to a 
bona fide holder, it cannot recover the 
money from him. National Bank of New 
Jersey v. Berrall, 70 N. J..Law 757, 58 
Atl. Rep.189. 32 B.L. J. 708. 

It has been held that a bank is not liable 
where it ignores a stop order, if it appears 
the check was paid to a holder in due 
course. Unaka National Bank v. Butler, 
113 Tenn. 574, 83 S. W. Rep. 655. 32 B. 
L. J. 784. 


SUNDAYS AND HOLIDAYS. 


§473. Sundays and holidays. 


Negotiable instruments maturing on a 
holiday become payable on the day fol- 
lowing. Morel v. Stearns, 37 Misc. Rep. 
(N. Y.) 486. 32 B. L. J. 332. 

The fact that a cablegram, offering to 
sell certain goods, is received on Saturday 
afternoon does not extend the time ordi- 
narily allowed for the acceptance of such an 
offer. Robeson v. Pels, 202 Pa. 399, 51 
Atl. Rep. 1028. 32 B. L. J. 335. 

Where one purchases stock, with an 
option to return it on or before Janua 
first, the option expires on that day, al- 
though it is a legal holiday and the day fol- 
lowing is Sunday. Page v. Shainwald, 
169 N. Y. 246. 32 B. L. J. 332. 

The service of a summons is not invalid 
because it is issued and served on a legal 
holiday. Glenn v. Eddy, 51 N. J. Law 
255. 32 B. L. J. 332. 


SURETIES. 


See Bonds, §83. 
Notice of Dishonor, §323. 


§475. Release of surety. 

Delay in paying a note does not dis- 
charge a surety in the absence of an agree- 
ment between the holder and the principal 
debtor for such delay. Cook v. Sorrells, 
Okla., 144 Pac. Rep. 347. 32 B. L. J. 37. 


TAXATION. 


§483. Taxation of national banks. 


A state cannot tax a national bank with- 
out the consent of the federal government. 
Osborn v. Bank of the United States, 9 
Wheat, (U. S.) 738. 32 B. L. J. 219. 


Taxation of state bank. 


The capital stock, surplus, reserve, un- 
divided profits, loans, discounts, furniture, 
etc., of a state bank are not taxable to the 
bank, but to the stockholders: Merchants’ 
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TAXATION (Continued.) 


State Bank v. McHenry County, N. D., 
153 N. W. Rep. 386. 32 B.L. J. 545. 


USURY. 


§498. Usury as a defense against holders 
in due course. 


Usury is not a good defense against the 
holder in due course of a note. Emanuel 
v. Misicki, 149 N. Y. Supp. 905. 32 
B. L. J. 36. 


Usury is not a good defense against a 
holder in due course of a note. Ernst 
Oeser & Co. v. Behrend, 151 N. Y. Supp. 
853. 32 B. L. J. 308. 


§500. Penalties and remedies where usur- 
ious interest exacted. 


The penalties for usury provided by the 
National Bank Act prevail over the pro- 
visions of state laws. Farmers & Me- 
chanics’ Bank v. Deering, 97 U. S. 29. 
32 B. L. J. 221. 

Where all payments on a usurious note 
were applied on the principal, there can 
be no recovery under a statute providing 
for a recovery by the party who “ pays’ 
usurious interest of double the amount so 
paid. Allen v. First Guaranty State Bank, 
Tex., 175 S. W. Rep. 485. 32 B.L. J. 475. 


§5601. Massachusetts usury statute. 


Under the Massachusetts statute (Rev. — 


Laws. Chap. 102, Section 51) a loan of less 
than $1000 may be discharged by the pay- 
ment or tender of the sum borrowed, with 
interest at 18% per annum and a sum not 
exceeding $5 for actua! expenses. This 
section is not limited to loans secured by 
mortgage or pledge of personal property, 
but extends to all loans. Shawmut Com. 
Paper Co. v. Brigham, Mass., 97 N. E. 
Rep. 636. 32 B. L. J. 881. y 
The Massachusetts statute, permitting 
a loan for less than $1000 at more than 18 
per cent. interest to be discharged by pay- 
ing or tendering the amount borrowed with 
interest at 18 per cent. plus a sum not 
exceeding $5 to cover the expenses of the 
loan, does not forbid a loan at a rate greater 
than 18 percent. The statute is designed 
for the borrower's benefit and can be waived 
by him. Spofford v. State Loan Co., 208 
un 84, 94 N. E. Rep. 287. 32 B. L. J. 


WAREHOUSE RECEIPTS. 


§604. Validity and negotiability of ware- 
house receipts. 

The failure of a warehouse receipt to 
state the rate of storage charges does not 
make it non-negotiable. Manufacturers’ 
Mercantile Co. v. Monarch 
Co., Ill. 107 N. E. Rep. 885. 32 B. L. J. 
240. 
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